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SUING THE PRESIDENT: NONSTATUTORY
REVIEW REVISITED

Jonathan R. Siegel*

The Supreme Court recently determined that the President of the United
States is not an "agency" within the meaning of the Administrative
Procedure Act and that his actions are not subject to review under that stat-
ute. The Court has, moreover, traditionally held that afederal court may not
entertain a suit seeking an injunction directed at the President. The Court's
cases raise the question of whether courts can provide any relief for persons
injured when the President acts unlawfully.

Professor Siegel answers this question by considering a venerable, but
now little-known, method of judicial control over executive action, called
"nonstatutory review." Courts used this form of suit to review executive
branch behavior long before the APA existed. The nonstatutory review action
avoids the sovereign immunity of the United States by making the fictional
assumption that a suit against a government officer, alleging unlawful offi-
cial behavior, is not a suit against the government.

Professor Siegel's examination of the history of nonstatutory review
reveals that the President, like other federal officials, should be subject to
suits concerning his official conduct. It demonstrates that the courts have
traditionally taken a leading role in the creation of remedies against unlaw-
ful government action; courts need not wait for Congress to create statutory
remedies. Finally, the history of nonstatutory review provides an instructive
look at the use of fictions as a method of legal development.

INTRODUcTION

If the President of the United States acts unlawfully, may a federal
court correct or restrain him? Suppose, for example, that you are an offi-
cial at an independent federal administrative agency, and that Congress,
by statute, has protected you from removal by the President.' The
President, nonetheless, removes you from office in apparent violation of
your tenure protection. 2 May you sue the President, seeking an order
that he return you to office?

* Associate Professor of Law, George Washington University Law School. A.B.
Harvard College, 1984; J.D. Yale Law School, 1989. The production of this Article was
supported by a grant from George Washington University Law School, which I
acknowledge with gratitude. I am also grateful to Robert Brauneis, Paul Butler, Naomi
Cahn, Bradford Clark, Jack Goldsmith, Chip Lupu, Gregory Maggs, John Manning, Todd
Peterson, Richard Pierce,Joshua Schwartz, Michael Selmi, Malcolm Stewart, Robert Tuttle,
and Adrian Vermeule for their comments.

1. See Morrison v. Olson, 487 U.S. 654, 691 (1988) (Congress may shield official from
presidential removal power if doing so does not impede President's ability to perform his
constitutional duty.).

2. See, e.g., Swan v. Clinton, 100 F.3d 973 (D.C. Cir. 1996); see also Mackie v. Bush,
809 F. Supp. 144 (D.D.C. 1993), vacated as moot sub nom. Mackie v. Clinton, 10 F.3d 13
(D.C. Cir. 1993).
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SUING THE PRESIDENT

Or suppose the President acts unlawfully in carrying out one of his
statutory duties-say, the duty to transmit the results of the national cen-
sus to Congress.3 Perhaps the President transmits population figures
yielded by an unlawful means of carrying out the census. 4 Or perhaps the
President transmits properly obtained population figures, but uses an ille-
gal method to calculate the number of representatives to which each state
is entitled.5 Either way, Congress becomes malapportioned, and your
home state loses a representative. May a federal court entertain a suit
seeking injunctive or declaratory relief against the President of the
United States for his unlawful, official action?

We are accustomed to thinking that the courts, by virtue of the
Administrative Procedure Act (APA), 6 may require executive branch offi-
cials to behave lawfully.7 It is perhaps surprising, therefore, that the re-
ceived doctrine, as laid down by the Supreme Court, does not permit a
federal court to enjoin the President of the United States in the perform-
ance of his official duties.8 Although the Administrative Procedure Act
usually permits courts to review the actions of executive branch officials,9

the Supreme Court has held that cases against the President himself fall
into a gap in the APA.10 The result is that substantial legal challenges to
important governmental actions may go unreviewed when the federal of-
ficial taking action happens to be the President.

The received doctrine is wrong. To see why, it is necessary to
unearth a mostly-forgotten form ofjudicial control over executive action,
a form of control known as "nonstatutory review." Digging up this long-
buried treasure reveals three nuggets of current interest.

First, nonstatutory review provides the answer to the particular ques-
tion of whether courts can hear cases in which the President is the de-
fendant. Although the Supreme Court has held that the President is not
subject to the Administrative Procedure Act,"1 nonstatutory review pro-
vides an alternative to the APA. Nonstatutory review is a method ofjudi-

3. See 2 U.S.C. § 2a(a) (1994).
4. Cf. Franklin v. Massachusetts, 505 U.S. 788 (1992).
5. Given accurate population figures, the calculation of the number of representatives

to which each state is entitled is nontrivial because of the problem of fractions. Each state
must have a whole number of representatives, but the constitutional principle that each
state's representation must be proportional to its population can never be exactly satisfied
with whole numbers. The census statute requires that the President handle this problem
using a method known as "the method of equal proportions." 2 U.S.C. § 2a(a); United
States Dep't of Commerce v. Montana, 503 U.S. 442, 451-55 (1992). If the President used
some other method to determine the size of each state's congressional delegation, the
apportionment would be unlawful.

6. 5 U.S.C. §§ 551-559, 701-706 (1994).
7. See, e.g., Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971)

(agency action presumptively subject to judicial review).
8. See Mississippi v. Johnson, 71 U.S. (4 Wall.) 475, 498-501 (1867).
9. See 5 U.S.C. §§ 701-706.
10. See Franklin v. Massachusetts, 505 U.S. 788, 800-01 (1992).
11. See id.
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cial control over executive action that has existed since the founding of
the Republic. Although it has dropped very low on the legal radar screen
in recent years, nonstatutory review demands renewed attention today be-
cause it can fill the gap in the APA discovered by the Supreme Court.12

Using nonstatutory review, the courts should be able, in appropriate
cases, to enjoin the President with regard to his official actions.

Second, the story of nonstatutory review contains a more general les-
son about the availability of remedies against unlawful government ac-
tion. We have long wondered whether our system of laws provides a rem-
edy for every right, and nonstatutory review tells us something important
about the role of the judiciary in formulating the answer to that question.
Today, many judges-most notably Justice Scalia-apparenfly desire to
abnegate the judicial role in creating remedies against the government.
These judges appear to believe that remedies against the government
must originate with Congress. The history of nonstatutory review, how-
ever, reveals a very different tradition. In cases as early and prominent as
Marbuy v. Madison,'3 courts have taken a leading role in upholding the
rule of law by creating remedies against unlawful government action.
Courts themselves, in the absence of statutory direction, created nonstat-
utory review for the specific purpose of assuring such remedies. Courts
need not wait for action by Congress before they can restrain unlawful
government behavior.

Finally, the history of nonstatutory review illuminates both the bene-
fits and the costs of using fictions as a method of legal development.
Nonstatutory review arose because courts recognized that sovereign im-
munity created a barrier to relief from unlawful government action. Un-
willing to eliminate this barrier explicitly, courts employed a legal fiction
to create a form of suit that allowed plaintiffs to sue the government while
pretending that they were not suing the government. This judicial tech-

12. Nonstatutory review was extensively canvassed by scholars, particularly Professor
Davis, in the 1960s and early 1970s, during a period when scholars agitated for statutory
reform. See Kenneth Gulp Davis, Suing the Government by Falsely Pretending to Sue an
Officer, 29 U. Chi. L. Rev. 435 (1962) [hereinafter Davis, Suing the Government]; Louis L.
Jaffe, Judicial Control of Administrative Action 197-256 (1965); Clark Byse, Proposed
Reforms in Federal "Nonstatutory" Judicial Review: Sovereign Immunity, Indispensable
Parties, Mandamus, 75 Harv. L. Rev. 1479 (1962); Roger C. Cramton, Nonstatutory Review
of Federal Administrative Action: The Need for Statutory Reform of Sovereign Immunity,
Subject MatterJurisdiction, and Parties Defendant, 68 Mich. L. Rev. 387 (1970); Kenneth
Gulp Davis, Sovereign Immunity Must Go, 22 Admin. L. Rev. 383 (1970) [hereinafter
Davis, Sovereign Immunity]; David E. Engdahl, Immunity and Accountability for Positive
Governmental Wrongs, 44 U. Colo. L. Rev. 1 (1972). The success of the statutory reform,
however, rendered nonstatutory review much less familiar to most lawyers. See infra text
accompanying notes 240-241. Now, scholarship is needed to rediscover its intricacies.
See, e.g., David P. Currie, Sovereign Immunity and Suits Against Government Officers,
1984 Sup. Ct. Rev. 149 (reviewing cases on the occasion of the Supreme Court's decision,
in Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89 (1984), that federal courts may
not use nonstatutory review to compel state officials to comply with state law).

13. 5 U.S. (1 Cranch) 137 (1803).
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nique succeeded, but at considerable cost. The story of nonstatutory re-
view-its origins, scope, uses, and motivations, the problems that devel-
oped with it, and how those problems were resolved-is a legal
cautionary tale. Numerous problems developed in nonstatutory review,
all of which were related to its fictional nature. The history of nonstatu-
tory review reveals what judges must do if they are to use legal fictions
successfully.

Part I of this Article reviews the recent cases in which the Supreme
Court determined that the President is not subject to the APA. Part II
then looks back to the pre-APA period and examines the techniques
courts developed in that period to conduct judicial review of executive
action. This historical review reveals that implicit in our constitutional
system is the principle that government is bounded by law and that it is
the role of the judiciary to correct governmental violations of law.
Although this remedial principle may seem obvious, it has long existed in
tension with the principle of sovereign immunity from judicial processes.
The judicial creation of nonstatutory review eased this tension and was
therefore a critical element in the implementation of the remedial princi-
ple throughout most of our nation's history.

Part III then examines problems that developed in nonstatutory re-
view. The fictional conceit underlying nonstatutory review actions-that
they were actions only against government officials, not against the gov-
ernment itself-successfully surmounted the barrier of sovereign immu-
nity in many cases, but in other cases it caused trouble. Courts either
refused to apply the fiction because it too obviously clashed with reality,
or else they applied it too literally, leading to the dismissal of cases based
on rules applicable in suits truly brought against individuals. These prob-
lematic cases demonstrate an important point about legal fictions: they
can be safely used only by those who are aware of their falsity. In many
instances, nonstatutory review succeeded or failed depending on whether
judges understood the contradictions inherent in its fictitious mode of
proceeding. The fictitious nature of nonstatutory review led to a bizarre
patchwork of results in which the availability or unavailability of relief
against government misconduct turned on factors that no rational person
could have thought relevant. These problems ultimately led to a statutory
reform that explains why nonstatutory review is so little thought about
today.

Armed with the knowledge gained from this historical review, Parts
IV and V examine whether nonstatutory review still exists today and
whether it can be used to sue the President of the United States. The
lessons of nonstatutory review's history demonstrate that any perceived
problems with suits against the President are illusory. Part IV concludes
that nonstatutory review still exists, and, indeed, that its use today is fairly
common, though it is usually hidden and unnoticed. Part V shows that
the principles of nonstatutory review imply that a court may issue an in-
junction directed at the President regarding his official actions. The
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President's status poses no special barrier to the issuance of equitable
relief, provided one remembers the historical lesson of Parts II and III
and recognizes that the President's apparent role as defendant is really
only a fiction.

Part V also attempts to discern the reasons why courts have taken or
might take the view that they may not enjoin the President, and to refute
those reasons. Part V demonstrates that most reasons advanced by courts
and scholars do not successfully distinguish between the President and
any other executive official-that is, if taken seriously, they would show
that courts may not enjoin any executive official, a conclusion plainly
contrary to accepted practice. The alleged reasons supporting the rule
against enjoining the President also run squarely against long-settled non-
statutory review principles.

Finally, the Article closes with some thoughts on nonstatutory re-
view's implications for the larger question of the role of courts in suits
against the government. The history and continued existence of nonstat-
utory review demonstrate that sovereign immunity is simply not a barrier
to judicial orders that the government behave lawfully. Having learned
this lesson from the difficult experience of fictionalized, nonstatutory re-
view, we should be prepared to discard the fiction that made this reality
possible and permit plaintiffs who seek such orders to bring their actions
directly against the government. Such a practice would be the best solu-
tion, since it would avoid both sovereign immunity and the difficulties
inherent in using a fictitious procedure to avoid it.14

I. THE PRESIDENT AND THE APA

When a federal official takes action that is allegedly unlawful, an ag-
grieved person may usually seek judicial review of that action. Section
10 (a) of the Administrative Procedure Act provides for such review at the
behest of any person "suffering legal wrong because of agency action, or
adversely affected or aggrieved by agency action within the meaning of a
relevant statute."' 5 The same section, moreover, waives the sovereign im-
munity of the United States from suit, permitting the federal government
to be named as the defendant.16 The APA thereby creates the basic re-

14. Note that this solution is proposed only as a means of obtaining relief against
unlawful official actions. This Article is not concerned with the question, recently decided
by the Supreme Court, whether the President, while in office, may be subject to a suit
regarding his personal, nonofficial actions. See Clinton v. Jones, 117 S. Ct. 1636 (1997)
(yes). For the reasons why the issues raised by such suits are unrelated to the issues treated
in this Article, see infra notes 266-269 and accompanying text. Also not covered is the
question whether courts may entertain suits seeking damages against the President for his
official actions. See Nixon v. Fitzgerald, 457 U.S. 731 (1982) (no); see also infra note 162
(briefly discussing damages cases).

15. 5 U.S.C. § 702 (1994).
16. See id. ("The United States may be named as a defendant in any such action, and

ajudgment or decree may be entered against the United States.").
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gime pursuant to which courts may review almost all federal official
action.a7

Recently, however, the Supreme Court discovered a significant gap
in the coverage of the APA. The APA provides judicial review only of
"agency" action.18 In Franklin v. Massachusetts, the Court determined that
the President of the United States is not an "agency" within the meaning
of the APA.19 Hence, official actions of the President are not subject to
APA review.

A brief look at the Franklin case reveals the full import of this hold-
ing. The case arose from a seemingly innocuous question: how should
the national census count military personnel who are stationed overseas?
It is, of course, easy enough to add overseas military personnel to the
total count of the national population. The chief purpose of the census,
however, is to determine the population of each state, so that each state
may receive its proper share of representation in Congress.20 The Census
Bureau, in the 1990 census, allocated overseas military personnel to the
states that were their "homes of record" as determined by military records
even though there were some very significant doubts as to the accuracy of
those records. 21 This allocation resulted in an apportionment of
Congress in which Massachusetts received one representative fewer than

17. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971);
Abbott Labs. v. Gardner, 387 U.S. 136, 140-41 (1967). Jurisdiction over APA actions is
provided by 28 U.S.C. § 1331. See Califano v. Sanders, 430 U.S. 99, 105-07 (1977).

Numerous statutes also provide specifically for judicial review of the actions of
particular federal agencies or officials. See, e.g., 29 U.S.C. § 160(f) (1994) (providing for
judicial review of orders of the National Labor Relations Board). Even where such a
specific statute exists, however, review under it is a part of the overall APA scheme of
judicial review. The APA, after asserting the basic right ofjudicial review in 5 U.S.C. § 702,
provides that the form of proceeding for such review shall be the special proceeding
provided by statute for a particular agency, or, if such special proceeding is absent or
inadequate, then by any applicable form of legal action. See 5 U.S.C. § 703. Thus, the
APA contemplates review both where a special review statute for the particular agency
involved in a given case exists and where it does not.

18. See 5 U.S.C. §§ 702, 704.
19. 505 U.S. 788, 800-01 (1992).
20. See Wisconsin v. City of New York, 116 S. Ct. 1091, 1101 (1996).
21. The district court found that the Census Bureau's allocation techniques

sometimes resulted in the allocation of overseas military personnel to states in which they
had never lived, in which they had lived only long ago and to which they had no intent to
return, or which they had designated as their home states only for tax reasons. The
Bureau itself, the court noted, had determined that the data on overseas military
personnel's home states were too unreliable for census purposes, and had decided to
count such personnel only because the Defense Department had promised to provide
better data. Budgetary constraints, however, subsequently prevented the Defense
Department from fulfilling this promise, with the result that the Census Bureau relied on
the very data it had previously rejected as insufficiently reliable. See Massachusetts v.
Mosbacher, 785 F. Supp. 230, 264-65 (D. Mass. 1992), rev'd on other grounds sub nom.,
Franklin v. Massachusetts, 505 U.S. 788 (1992).
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it would have received had overseas military personnel not been
counted.2

2

Naturally, Massachusetts did not take this lying down. The State be-
lieved that the action of the Census Bureau was contrary to the constitu-
tional command that the census be an actual enumeration of the "whole
number of persons in each State." 23 It also believed that the Bureau had
arbitrarily and capriciously relied on wholly unreliable records.2 4

Massachusetts therefore used the APA to seek review of the census. A
three-judge district court heard the case, and, although it rejected the
State's constitutional claim, it upheld the claim of arbitrariness and or-
dered the census to be recomputed without counting overseas military
personnel.2

5

The Supreme Court, however, reversed.2 6 Surprising the parties
with an argument that not even the defendants had raised,27 the Court
held that the plaintiff's fact-based claim was not cognizable under the
APA. The Court observed that the census statute charges the Secretary of
Commerce with the duty of conducting the census, but not with giving
the census final effect. Rather, the Secretary's statutory duty is to report
the census figures to the President.28 The President then transmits the
figures to Congress, along with a statement of the number of representa-
tives to which each state is entitled, and it is this statement-the
President's statement-that determines the apportionment of the House
of Representatives. 29 Accordingly, the Court held that the challenged ac-
tion of the Secretary of Commerce was not reviewable under the APA
because it was not "final" agency action.30 Moreover, the President's ac-
tion in transmitting the census figures to Congress, although perhaps "fi-
nal," was also unreviewable under the APA because the President, the
Court determined, is not an "agency" within the meaning of the Act.3 1

Although the Court permitted review of the plaintiff's constitutional chal-
lenge to the census (which it rejected on the merits), it held that the APA
did not permit review of the claim that the data underlying the assign-

22. See id. at 234.
23. Id. at 256; U.S. Const. art. I, § 2; id. amend. XIV, § 2 (emphasis added).
24. See 785 F. Supp. at 256, 259-60. The APA, when it applies, instructs courts to

hold unlawful and set aside agency action that is "arbitrary" or "capricious." See 5 U.S.C.
§ 706 (1994).

25. See 785 F. Supp. at 263-68.
26. See Franklin v. Massachusetts, 505 U.S. 788 (1992) rev'785 F. Supp. 230 (D. Mass.

1992).
27. See id. at 808 (Stevens, J., concurring).
28. See id. at 792 (citing 13 U.S.C. § 141(b) (1994)).
29. See id. (citing 2 U.S.C. § 2a (1994)).
30. See id. at 796-97 (citing 5 U.S.C. § 704 (1994) (APA provides review of "final

agency action")).
31. See id. at 800-01.
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ment of overseas military personnel to home states were so unreliable
that a census relying on them was arbitrary and capricious.3 2

The Supreme Court's determination that the President is not an
"agency" within the meaning of the APA therefore had this result: a sig-
nificant challenge to a governmental action of the highest importance-
the apportionment of the House of Representatives-went unreviewed.
The oddity of the situation immediately gives one pause. Had the census
statute provided that the Secretary of Commerce should issue the final
census and apportionment figures to Congress, her action would have
been reviewable under the APA.33 But because the federal official who
gives the final imprimatur to the census is the President-a fact that
might fairly be described as a statutory fluke 34-no review of the
Secretary's methods of counting the population could be had under the
APA. The Secretary's allegedly arbitrary decision to allocate military per-
sonnel to states based on unreliable records, and the resulting, allegedly
unlawful, apportionment of the United States House of Representatives,
were insulated from judicial review.

Justice Scalia, concurring in the judgment in Franklin, took an even
stronger position. The Court, as noted above, reached (and rejected) the
merits of the plaintiff's claim that the Secretary's method of counting
overseas military personnel violated the Constitution. Even this claim,
Justice Scalia believed, should have been dismissed. Assuming that the
plaintiff prevailed on its constitutional claim, Justice Scalia asked, what
remedy could a court possibly order? An injunction directed against the
President? Such an injunction, Justice Scalia believed, was impossible.

32. See infra Part IV for a discussion of how the Court could reach the constitutional
challenge in a case to which the APA did not apply.

33. In an earlier case, the Supreme Court rejected the argument that
reapportionment of Congress raises nonjusticiable political questions. See United States
Dep't of Commerce v. Montana, 503 U.S. 442, 456-59 (1992). While that case involved a
constitutional challenge to the reapportionment method once the underlying census
figures were known, there seems to be no reason to believe that the decisions made in
choosing the method of conducting the census itself are any more "political" in nature.
Certainly the Court made no such suggestion in Franklin.

34. The Census Act of 1929, ch. 28, § 22, 46 Stat. 26, ended the traditional process of
reapportionment, in which Congress passed a reapportionment statute following each
decennial census, and replaced it with a permanent, self-executing process in which the
executive branch calculates the size of each state's House delegation from the decennial
census figures according to a fixed formula. See 505 U.S. at 791-92. The original version
of the bill that became the 1929 Act provided for the Secretary of Commerce to transmit
the final census figures and resulting apportionment to Congress. See id. at 809 (Stevens,
J., concurring). According to the sponsor of the bill, the President was inserted into the
process only because it was "better to name a constitutional officer rather than a statutory
officer" so that the legislation could be "permanent." 71 Cong. Rec. 1613 (1929)
(statement of Sen. Vandenberg). There was no suggestion that the President was to play
any substantive role in the determination of the census figures, nor is there any evidence
that the President ever has played such a role. The legislative history suggests the
President's role in the census was to be entirely ministerial. See 505 U.S. at 811-12
(Stevens, J., concurring).
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"[N] o court," he asserted, "has authority to direct the President to take an
official act."35 Justice Scalia distinguished United States v. Nixon,36 which
might spring to mind as a counterexample to his claim, as a case in which
a court ordered only that the President do what any person might do:
provide information sought by subpoena in a criminal proceeding. An
order that the President exercise the executive power in a particular way
would be quite different, and beyond a court's power to issue; no court
could issue injunctive or even declaratory relief against the President,
Justice Scalia concluded.3 7

Justice Scalia had some strong case support for his position. In
Mississippi v. Johnson, the one case in which the Supreme Court squarely
faced the question of its ability to enjoin the President's exercise of the
executive power, the Court dismissed the suit and held that it had "no
jurisdiction of a bill to enjoin the President in the performance of his
official duties."3 8 The received doctrine therefore appears to support
Justice Scalia's position that the courts cannot entertain suits against the
President and that important governmental actions, if taken by the
President, may escape the judicial review to which they would routinely
be subject if they were taken by lesser officials.

Moreover, the Court's holding in Franklin could, in some cases, call
into question even the now-routine practice of judicial review of the ac-
tions of subordinate executive officials. Often a subordinate executive
official takes action at the express direction of the President. The govern-
ment is fond of arguing, and courts sometimes hold, that a plaintiff
should not be permitted to accomplish indirectly what she cannot do di-
rectly.39 Since the Court held in Franklin that a plaintiff may not use the
APA to obtain review of actions taken by the President, one may antici-
pate that there will be cases in which the government argues that a plain-
tiff may not obtain review of actions taken by a subordinate official at the
direction of the President. Indeed, inasmuch as the inability of the courts
to enjoin the President is said to follow from constitutional separation of

35. 505 U.S. at 826 (Scalia, J., concurring).
36. 418 U.S. 683 (1974); see also United States v. Burr, 25 F. Cas. 30 (C.C. Va. 1807)

(No. 14,692d) (Marshall, Circuit Justice) (court may issue subpoena duces tecum to
President).

37. See 505 U.S. at 827 (Scalia, J., concurring). The majority, without deciding
whether the district court had been correct to believe that it had power to order the
President to recompute the census figures, determined that the case could proceed
because a declaratory judgment regarding the Secretary's computation of the census
figures was likely to redress the plaintiff's injury. The President, the Court believed, would
be substantially likely to abide by an authoritative judicial interpretation of the Census
Clause of the Constitution, even though he would not be directly bound by an order
directed at the Secretary of Commerce. See 505 U.S. at 803. Justice Scalia disagreed. No
court, he believed, was entitled to assume that the President would follow the actions of his
subordinates. See id. at 824-25 (Scalia, J., concurring).

38. 71 U.S. (4 Wall.) 475, 501 (1867). For a detailed discussion of this case, see infra
notes 283-344 and accompanying text.

39. See infta notes 365-373 and accompanying text.
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powers principles, 40 one might even question the power of Congress to
authorize such review.

It is therefore important to examine the holding of Franklin and the
claim made in Justice Scalia's concurring opinion. Even assuming that
the Court was correct in Franklin to hold that the President cannot be
sued under the APA,41 is there no way to sue the President? Or can some
other form of suit be used?

The clue that points to the answer was contained in the Court's opin-
ion in Dalton v. Specter,42 decided two years after Franklin. In that case,
again, a significant challenge to an important governmental action went
unreviewed because of the President's involvement in a statutory scheme
similar to that of the census. This time, the case involved the Defense
Base Closure and Realignment Act of 1990. 4 3 That Act called for military
bases to be closed in accordance with a list drawn up by subordinate fed-
eral officials, with final approval by the President. The Court rejected
plaintiffs' claims of illegality in the process by which the list was drawn up
because, as in Franklin, the preliminary submission of the list to the
President was not a "final" agency action, and the President's approval of
the list was not an "agency" action.44

The Court, however, made a cryptic comment regarding potential
modes of reviewing presidential action. It said, " [w] e may assume for the
sake of argument that some claims that the President has violated a statu-
tory mandate are judicially reviewable outside the framework of the
APA." 45 This tantalizing suggestion is the main focus of this Article. If
the President's official actions cannot be reviewed within the framework
of the APA, how can they be reviewed at all? What other form of review is
there?

The answer is nonstatutory review. This mode of judicial review of
executive branch action existed long before the APA. What we need to
investigate is: What was this form of judicial review? How did it work?
Does it still exist? And can it be used to review official actions of the
President of the United States? The remainder of the Article examines
these questions.

40. See 505 U.S. at 827 (Scalia, J., concurring).
41. The Court's holding can be criticized as a matter of statutory interpretation. The

APA defines "agency" to mean "each authority of the Government of the United States,"
with express exceptions for "the Congress" and "the courts of the United States." 5 U.S.C.
§ 701 (b) (1994). In light of the fundamental, tripartite division of "the Government of the
United States" into its three branches, a definition including "each authority" of the
government, with express exceptions for Congress and the courts, might well be thought to
include the President. Yet, assuming the Court intends to leave open other means of
reaching the President judicially, its exclusion of the President from the APA may be
justified. See infra note 375 and accompanying text.

42. 511 U.S. 462 (1994).
43. Pub. L. No. 101-510, 104 Stat. 1808.
44. See 511 U.S. at 468-70.
45. Id. at 474.
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II. NONSTATUTORY REVIEW

In examining the mechanisms courts used to review actions of the
executive branch prior to the APA's passage, one must first understand
why courts need any particular mechanism for this purpose. The federal
courts, after all, have jurisdiction over all civil cases arising under the
Constitution, laws, and. treaties of the United States.4 6 One might think
that if the federal government violates federal law in a way that injures
someone, that person could simply bring an action against the govern-
ment, which a federal court could hear because of its usual jurisdiction
over cases arising under federal law. However, this simple idea quickly
founders on the reef of sovereign immunity. The federal government is
immune from suit, except by the consent of Congress. 47 Statutes, such as
28 U.S.C. § 1331, that grantjurisdiction to federal courts over claims aris-
ing under federal law do not, by themselves, permit federal courts to hear
claims against the United States. 48

Exactly why the government should enjoy a general immunity from
suit has never been made entirely clear, either by the Supreme Court or
by any consensus among scholars.4 9 Some claim that immunity is an in-
herent characteristic of sovereigns;50 others point to the "logical and
practical ground that there can be no legal right as against the authority
that makes the law on which the right depends";5 1 sometimes immunity is
said to follow from reasons of public policy, reasons that often are not

46. See U.S. Const. art. IIl, § 2; 28 U.S.C. § 1331 (1994).

47. See, e.g., United States v. Testan, 424 U.S. 392, 399 (1976); McMahon v. United
States, 342 U.S. 25, 27 (1951); United States v. Michel, 282 U.S. 656, 659 (1931); Price v.
United States, 174 U.S. 373, 375-76 (1899); Schillinger v. United States, 155 U.S. 163, 166
(1894).

48. See, e.g., Voluntary Purchasing Groups, Inc. v. Reilly, 889 F.2d 1380, 1385 (5th
Cir. 1989); Coggeshall Dev. Corp. v. Diamond, 884 F.2d 1, 4 (1st Cir. 1989).

49. See United States v. Lee, 106 U.S. 196, 207 (1882) ("the principle has never been
discussed or the reasons for it given"); United States v. Horn, 29 F.3d 754, 761 (1st. Cir.
1994) ("Those who seek a deep understanding of the law's profundities are likely to find
sovereign immunity a frustrating topic, for, from the very beginning, sovereign immunity
has been 'accepted as a point of departure unquestioned.'" (quoting Cunningham v.
Macon & Brunswick R.R., 109 U.S. 446, 451 (1883))); Davis, Sovereign Immunity, supra
note 12, at 393 ("One can read a hundred judicial opinions about sovereign immunity
without ever encountering a reason in favor of it.").

50. See, e.g., The Federalist No. 81, at 487-88 (Alexander Hamilton) (Clinton
Rossiter ed., 1961).

51. Kawananakoa v. Polyblank, 205 U.S. 349, 353 (1907) (Holmes, J.); see also In re
The Western Maid, 257 U.S. 419, 433 (1922) (Holmes, J.) ("The United States has not
consented to be sued for tort, and therefore it cannot be said that in a legal sense the
United States has been guilty of a tort. For a tort is a tort in the legal sense only because
the law has made it so."); Letter from Justice Holmes to HaroldJ. Laski (Jan. 29, 1926), in
2 Holmes-Laski Letters 822 (Mark DeWolfe Howe ed., 1953) (To think that a court of the
United States can issue orders to the United States against its will is like "shaking one's fist
at the sky, when the sky furnishes the energy that enables one to raise the fist.").
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clearly articulated;52 some have suggested that it is an importation, possi-
bly including a mistranslation, from English law;53 and sometimes its ap-
plication in this country is called "one of the mysteries of legal evolu-
tion."5 4 Wherever the truth lies, however, the federal government's
immunity from suit has "always been treated as an established doc-
trine. '55 Sovereign immunity is the principal obstacle to a simple system
in which aggrieved persons could obtain relief for illegal government ac-
tions by suing the United States itself.56

The APA provides a mechanism for judicial review of executive ac-
tion by waiving sovereign immunity in cases in which plaintiffs sue the
United States for relief other than money damages.57 But this waiver was
not added to the statute until 1976.58 How did courts review executive
action before that time, or before the APA existed at all? With regard to
particular actions of certain government agencies, the agency's organic
statute or some other statute waived immunity and expressly permitted
judicial review. 59 Often, however, a specific statutory review mechanism
was absent, and this absence gave rise to the practice of "nonstatutory
review."

The fundamental nonstatutory review mechanism was this: a plain-
tiff who was aggrieved by government action would bring a lawsuit, not
against the government, but against the government officer who took the
allegedly wrongful action. Because a government officer is distinct from
the government itself, the officer did not share the government's sover-
eign immunity. A court could therefore redress the plaintiffs injury by
issuing a judgment against the officer personally. The term "nonstatutory
review" is used here to describe all cases in which a plaintiff uses this
mechanism to avoid sovereign immunity.60

52. See, e.g., Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 704
(1949) (stating that "[tihere are the strongest reasons of public policy for the rule that
[injuctive] relief cannot be had against the sovereign," but giving little indication of what
those reasons are). But see Harold J. Krent, Reconceptualizing Sovereign Immunity, 45
Vand. L. Rev. 1529, 1534-41 (1992) (arguing that sovereign immunity rests on "structural
separation-of-powers principles of sound governance").

53. SeeJaffe, supra note 12, at 197; Muskopfv. Corning Hosp. Dist., 359 P.2d 457, 459
(Cal. 1961).

54. Edwin M. Borchard, Government Liability in Tort, 34 Yale L.J. 1, 4 (1924).
55. United States v. Lee, 106 U.S. 196, 207 (1882).
56. See generally Davis, Sovereign Immunity, supra note 12, at 383 (arguing that

sovereign immunity "often causes serious substantive injustice").
57. See 5 U.S.C. § 702 (1994).
58. See Pub. L. No. 94-574, §1, 90 Stat. 2721 (1976). Prior to 1976, many statutes

waived sovereign immunity and permitted suit against the government with regard to
actions of particular administrative agencies, but there was no general waiver of immunity
such as the APA now contains.

59. See, e.g., 29 U.S.C. § 160(f) (1994) (providing forjudicial review of final orders of
the National Labor Relations Board).

60. As is discussed below, this term can be something of a misnomer, inasmuch as it
applies to some cases contemplated by statutes. See infra Part III.D. Nonetheless, it is the
common term for this mode of proceeding against government officials. See, e.g., Richard
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In modem times, this mode of judicial review is used principally in
cases against state officers. Federal law regulates or constrains the behav-
ior of states and their officials in many ways, but state sovereign immu-
nity, partially embodied in the Eleventh Amendment to the federal
Constitution, protects the states from suit by private parties in federal
court.6 1 How, then, is federal law enforced against the states? By nonstat-
utory review, commonly associated with the case of Exparte Young.6 2 The
Court explained in that case that if a state officer takes action that violates
the federal Constitution, an aggrieved individual may sue that officer in
federal court to obtain an order requiring the officer to comply with his
federal obligations. Such a suit, the Court explained, is not a suit against
the state. Because the state could not order its officer to violate the fed-
eral Constitution, the officer, insofar as he does so, is not officially acting
on behalf of the state. By virtue of the unconstitutionality of his action,
the Court explained, the officer is "stripped of his official or representa-
tive character."63 The officer appears before the court as an ordinary
person "and is subjected in his person to the consequences of his individ-
ual conduct."64

Prior to enactment of the APA, and particularly its 1976 amendment,
plaintiffs used personal suits against federal officers in the same way to
avoid the sovereign immunity of the federal government. These suits
proceeded on the same theory, which applied equally to the state and
federal governments, that although a plaintiff could not sue the govern-
ment itself, a suit against an officer who was acting unlawfully was not a
suit against the government, because the officer was stripped of her offi-
cial character by the unlawfulness of her actions. 65 Although sovereign
immunity would bar the court from ordering the federal government to

H. Fallon et al., Hart & Wechsler's The Federal Courts & The Federal System 995 (4th ed.
1996); see also supra n.12.

61. See, e.g., Seminole Tribe v. Florida, 116 S. Ct. 1114, 1122-23 (1996); Hans v.
Louisiana, 134 U.S. 1, 20 (1890). State sovereign immunity is only "partially embodied" in
the Eleventh Amendment because, as the Supreme Court has repeatedly held, the scope of
the immunity enjoyed by states goes considerably beyond that specified by the text of the
Amendment. See, e.g., id. at 15; Jonathan R. Siegel, The Hidden Source of Congress's
Power to Abrogate State Sovereign Immunity, 73 Tex. L. Rev. 539, 545 (1995).

62. 209 U.S. 123 (1908).
63. Id. at 160.
64. Id.; see also 116 S. Ct. at 1124, 1131 nn.14 & 16 (noting that private plaintiff may

not sue state itself in federal court, even where plaintiff seeks only prospective injunctive
relief, but plaintiff may bring such suit against state officer). Other cases show that the
same principles apply where the state officer is violating nonconstitutional federal law.
See, e.g., Morales v. Trans World Airlines, Inc., 504 U.S. 374, 381 (1992) (state official
enjoined from enforcing state law preempted by federal Airline Deregulation Act).

65. Because nonstatutory review theory is the same in suits against both state and
federal officers, cases of both kinds are commonly cited in support of one another, as they
will be here. See Tindal v. Wesley, 167 U.S. 204, 213 (1897) ("[w]hether a particular suit is
one against the State... must depend upon the same principles that determine whether a
particular suit is one against the United States."); Jaffe, supra note 12, at 216-17 ("[N]o
distinction has ever been explicitly recognized in the cases between suits against state and
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comply with federal law, a court order that the federal officer comply with
her legal obligations could provide relief for a plaintiff complaining of
illegal government action.

A. Famous Cases, Basic Themes

The modem reader, versed in the Administrative Procedure Act,
may be unfamiliar with this older mode of proceeding. And yet famous
cases-cases the reader knows by name-proceeded by nonstatutory re-
view. Indeed, the most famous case of all, Marbuy v. Madison,66 was a
nonstatutory review case. Although the case is, of course, best known for
other reasons, 67 it provided ChiefJustice Marshall the opportunity to lay
down the foundations of the theory of nonstatutory review, which have
remained essentially unchanged ever since. An examination of Marbury
and cases following it shows that, throughout much of the nation's his-
tory, nonstatutory review has played a critical role in the implementation
of the nation's ideal of a rule of law that binds government officials 68 and
that provides remedies for violations of right.69 The cases reveal the legal
theory behind nonstatutory review, the purposes that motivated its use,
and the special role played by the judiciary in formulating it as a mecha-
nism for obtaining relief against governmental wrongdoing.

Before the most famous section of the Marbury opinion, in which the
Court determined that the statute giving it jurisdiction to issue original
writs of mandamus to government officials was unconstitutional, Marshall
examined whether Marbury was entitled to his commission as Justice of
the Peace, and whether the Court, if only it had jurisdiction, could issue a
writ of mandamus directing James Madison to deliver it to him.70 The
Court first concluded that Marbury, having been duly appointed to his
post, did indeed have a right to the commission he sought.71

The Court then inquired whether the laws afforded Marbury a rem-
edy for the right that had been violated.72 It was here that Chief Justice

federal officers, since rationalization has proceeded in terms of an abstract sovereign
equally applicable to both types of case.").

66. 5 U.S. (1 Cranch) 137 (1803).
67. See Henry P. Monaghan, Marbury and the Administrative State, 83 Colum. L. Rev.

1, 1 (1983) (noting that the fame of Marbuiy's holding regarding judicial review of the
constitutionality of statutes has tended to obscure the importance of other points the case
decided).

68. See Richard H. Fallon, Jr., "The Rule of Law" as a Concept in Constitutional
Discourse, 97 Colum. L. Rev. 1, 8 (1997) (identifying as an element of the rule of law "the
supremacy of legal authority," which requires that the law "should rule officials.., as well
as ordinary citizens").

69. See id. at 9 (identifying as an element of the rule of law the requirement that
"[c]ourts should be available to enforce the law").

70. Lest anyone claim that these views were dictum, as many have, see, e.g., Gerald
Gunther, Constitutional Law 12 (12th ed. 1991), ChiefJustice Marshall was careful to note
that these prior points had been "considered and decided." 5 U.S. (1 Cranch) at 154.

71. See id. at 154-62.
72. See id. at 162.
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Marshall explained how relief could issue, notwithstanding the necessity
of a court's issuing an order to an executive official. "The very essence of
civil liberty," Chief Justice Marshall observed, "certainly consists in the
right of every individual to claim the protection of the laws, whenever he
receives an injury."73 To compel the Secretary to perform the duty im-
posed on him by law, the proper remedy, the Court stated, was a writ of
mandamus.

74

In the crucial portion of the opinion, the Court determined that a
court may issue a writ of mandamus to a cabinet secretary. Even in
England, the Court observed, where it is legally presumed that the King
can do no wrong, the common law recognized that

"injuries to the rights of property can scarcely be committed by
the crown without the intervention of its officers; for whom the
law, in matters of right, entertains no respect or delicacy; but
furnishes various methods of detecting the errors and miscon-
duct of those agents, by whom the king has been deceived and
induced to do a temporary injustice."7 5

Although the Court firmly disclaimed any ability to inquire into the per-
formance by executive officers of duties in which they have discretion, it
determined that mandamus was an appropriate remedy for the failure of
an officer to do an act "in the performance of which he is not placed
under the particular direction of the President, and the performance of
which the President cannot lawfully forbid, and therefore is never pre-
sumed to have forbidden."76 Therefore, the Court held, Marbury's case
was "a plain case for a mandamus" 77-but for the small problem that the
statute authorizing the Court to issue the writ was unconstitutional.

Marbury v. Madison sounds three themes that reverberate down the
decades of nonstatutory review practice. First, Marbury established the
theoretical and legal basis for nonstatutory review. Second, Marbury ex-
plained the motivation for nonstatutory review and its central importance
to our constitutional government. Finally, Marbuy demonstrated the spe-
cial role played by courts in the implementation of the rule of law and the
need for judicial creativity in the securing of the rights of individuals.

At the doctrinal level, Marbuy established the legal basis for nonstat-
utory review by distinguishing the government officer from the government.
One might think that a suit against a government officer, concerning ac-
tions taken in his official capacity, would constitute a suit against the gov-
ernment, and that such a suit would implicate the barrier of sovereign

73. Id. at 163.
74. See id. at 168-73. Quoting Blackstone, the Court stated that this writ may be used

to direct an officer of the government "'to do a particular thing... which appertains to his
office and duty and which the court has previously determined, or at least supposes, to be
consonant to right and justice.'" Id. at 169 (quoting, with some alterations, 3 William
Blackstone, Commentaries *110).

75. Id. at 165 (quoting, with some alterations, 3 Blackstone, supra note 74, at *255).
76. Id. at 171.
77. Id. at 173.
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immunity. Marbuy, however, established a contrary theory. Just as Ex
Parte Young later conceived that a state officer acting pursuant to an un-
constitutional statute was "stripped of his official character," Marbuy ob-
served the distinction, remarked by Blackstone, between the sovereign,
which could not be sued, and the sovereign's officers, for whom the law,
in matters of right, entertained no respect or delicacy.

This distinction in law between the officer and the government pre-
vented the wrongdoing officer from sharing in the government's immu-
nity from suit.78 Similarly, Marbury showed that the defendant could not
rely on his official status as a defense where his official actions were un-
lawful. The defendant could not say that he was "only obeying orders,"
because, as Marbuy shows, a suit against an officer who is carrying out
orders in an official capacity is an appropriate vehicle for judicial review
of the orders themselves. If the orders are unlawful, reliance on them is
no defense. Marbuy made this point in the context of orders from a
superior officer (Madison's superior being the President): the President
is "never presumed to have forbidden" that which he cannot lawfully for-
bid. Later, the court applied this same point to statutory orders, holding
that a government may not, by statute, impart to its officers any immunity
from their responsibilities under the Constitution.7 9

Even more important, however, than Marbury's doctrinal distinction
between suits against government officials and suits against the govern-
ment itself was its explanation of the motivation underlying this distinc-
tion. After all, as will be discussed in detail later,80 the distinction seems
very artificial at first blush. Since the sovereign can act only through its
officers, a lawsuit against such an officer concerning his official actions,
which might lead to a judicial order concerning those actions, surely has
a direct effect on the sovereign itself. What could motivate the courts to
hold that a lawsuit against a government officer concerning his official
actions is not a lawsuit against the government?

While the motivation may seem obvious, it is worth noting carefully,
because it reveals points of central importance about the structure of our
government. The motivation rested on what may be called the remedial
imperative:', the need to provide a remedy for every invasion of a right. If
a suit against a government officer alleging unlawful official action were

78. Chief Justice Marshall's opinion did not expressly remark the difficulty that
sovereign immunity would bar a suit by Marbury against the government. As noted earlier,
the concept of sovereign immunity was not discussed in early Court opinions, nor any
reasons for it given; it was simply treated as an established doctrine. See, e.g., United States
v. Lee, 106 U.S. 196, 207 (1883). But surely it was this doctrine, lurking in the background,
that caused the Court to view Madison, the government's officer, distinctly from the
government itself. But seejaffe, supra note 12, at 212 (suggesting that this is a "latter-day"
explanation of a phenomenon that developed differently).

79. See, e.g., Ex parte Young, 209 U.S. 123, 160 (1908).
80. See infra Part Ill.
81. See, e.g., Akhil Reed Amar, Of Sovereignty and Federalism, 96 Yale L.J. 1425, 1484

(1987) (referring to the "remedial imperative of government liability").
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viewed as a suit against the government itself, and if sovereign immunity
were held to bar that suit, then the plaintiff's alleged wrong would go
unremedied. The courts refused to permit this result.

The remedial imperative derived from two threads that are tightly
woven into the fabric of our constitutional system: first, that the govern-
ment is bounded by law, and second, that the courts have a special role to
play in the enforcement of those boundaries. The principle that the gov-
ernment is bounded by law followed from the constitutional structure of
the new nation. In England, the sovereignty of the nation was thought to
rest, except in rare moments of revolution, in the government itself-
specifically in the King-[or Queen-]in-parliament. 82 In this country, how-
ever, sovereignty rests with the people of the United States as a whole.83

The people delegated such limited powers as they saw fit to the govern-
ment created by them, much as the owners of a corporation delegate
power to corporate officers. As Hamilton explained in The Federalist
Papers, it therefore followed, from the familiar principle that an agent
with delegated powers cannot exceed that power, that the government is
bound by the restrictions placed upon it by the sovereign people.84 As
Marshall put it, the government of the United States is "a government of
laws, and not of men."8 5 If the government violates the restrictions
placed upon it, its action is void. This principle, as Marshall's opinion in
Marbury shows, applies both to the limitations imposed on the legislature
by the Constitution 86 and to the limitations imposed on executive offi-
cials by law generally.87

Moreover, if an unlawful act of government causes an injury to some-
one, there is a need to provide that person with redress. Having stated
that our government is one of laws and not of men, Marshall observed
that it would "certainly cease to deserve this high appellation, if the laws
furnish no remedy for the violation of a vested legal right.188 The ability

82. 1 Blackstone, supra note 74, at *50-*51; Amar, supra note 81, at 1431; RobertJ.
Pushaw,Jr.,Justiciability and Separation of Powers: ANeo-Federalist Approach, 81 Comell
L. Rev. 393, 400 (1996).

83. See 106 U.S. at 208; Amar, supra note 81, at 1430-37.
84. See The Federalist No. 78, at 467 (Alexander Hamilton) (Clinton Rossiter ed.,

1961) ("There is no position which depends on clearer principles than that every act of a
delegated authority, contrary to the tenor of the commission under which it is exercised, is
void."); see also The Federalist No. 46, at 294 (James Madison) ("The federal and state
governments are in fact but different agents and trustees of the people .... [T] he ultimate
authority, wherever the derivative may be found, resides in the people alone."). For a
detailed explanation of the Framers' understanding of the federal government's powers as
being limited in a fashion similar to that of corporate agents, see Amar, supra note 81, at
1432-37.

85. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803).
86. See id. at 177 ("an act of the legislature, repugnant to the constitution, is void").
87. See id. at 166 (In the context of the case, Madison was "the officer of the law," was

'amenable to the laws for his conduct," and could not "at his discretion sport away the
vested rights of others.").

88. Id. at 163.
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to claim the protection of the law upon receiving an injury is, Marshall
said, "[t]he very essence of civil liberty."89

And from where is redress to come? From a court. Marbury demon-
strated the special role that the judiciary plays in enforcing the law's
boundaries and in fulfilling the remedial imperative. Granting that the
executive branch, including the President himself, could not alter the
rights that had accrued to Marbury under the law, could it not still be that
only the President could decide what those rights were and enforce
them? No, said Marshall. The rights of individuals are determined, not
by executive officials, no matter how powerful, but by the law. If Marbury
had a legal right to his commission, not even the President could take
this right away from him, because even the President is bounded by law.90

"The question whether a right has vested or not, is, in its nature, judicial,
and must be tried by the judicial authority."91 It is, as Marshall famously
remarked, "emphatically the province and duty of the judicial depart-
ment to say what the law is."9 2 The question of Marbury's right to his
commission was "a question examinable in a court."93

Again, the structure of the new government impelled this holding.
As Marshall noted, even in England, where the government was thought
to be sovereign, and it was believed that the King could do no wrong,
these beliefs were not permitted to block the granting of relief to parties
injured by wrongful government action; relief via a suit against the King's
officers was permitted.94 That is, even in England, sovereign immunity
was more a matter of form than a substantial impediment to providing
relief to injured parties. 95 Even more appropriately, sovereign immunity
should not bar a remedy for injured parties in America, where sover-
eignty resides not in the government, but in the people.

89. Id.
90. See id. at 167 ("[I]f the officer is by law not removable at the will of the

President[,] the rights he has acquired are protected by the law, and are not resumable by
the President. They cannot be extinguished by executive authority.").

91. Id.
92. Id. at 177.
93. Id. at 167.
94. Blackstone explained that the maxim that "the king can do no wrong" was "not to

be understood, as if everything transacted by the government was of course just and
lawful," but as ensuring that "the law will not suppose the king to have meant either an
unwise or an injurious action." 1 Blackstone, supra note 74, at *246. Therefore, were one
to ask, "[a]re . . . the subjects of England totally destitute of remedy, in case the crown
should invade their rights, either by private injuries or public oppression?" the answer
would be "that the law has provided a remedy in both cases." Id. at *243. Two different
modes of relief were actually used: in the former type of case, the injured person might
make ajust demand upon the King by a petition of right, which, although in form was a
matter of royal grace, in fact led to a judgment with which the King "never fail[ed] to
comply." 5 U.S. (1 Cranch) at 163; see 1 Blackstone, supra note 74, at *243. In the latter
case, a remedy was available by suing the King's officers, "[f ] or, as a king cannot misuse his
power, without the advice of evil counsellors, and the assistance of wicked ministers, these
men may be examined and punished." 1 Blackstone, supra note 74, at *244.

95. See Jaffe, supra note 12, at 197, 212.
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Moreover, in this country, unlike in England, the judiciary is a sepa-
rate, coequal branch of the government. As Blackstone remarked, "wher-
ever the law expresses its distrust of abuse of power, it always vests a supe-
rior coercive authority in some other hand to correct it."96 To
Blackstone, this meant that no court could have jurisdiction over the
King; the notion of a coercive authority superior to the King would "de-
stroy[] the idea of sovereignty."97 But in this country, founded upon dis-
trust of abuse of power, the judiciary is its own, independent branch of
government. The judiciary, like the legislature, derives its power from
the grant of the sovereign people. 98 Part of its intended role is to check
the other branches, to enforce the limits the people placed upon govern-
ment, lest those limits "amount to nothing."99 The judiciary is a part of
the structure of "ambition . . .counteract[ing] ambition" 100 created by
the Constitution. Again, if ajudicial remedy is available for injuries done
to the subject by unlawful government action in England, in which the
judiciary lacks constitutional independence, how much more appropriate
for courts here to fulfill that role.

Indeed, Marbuty demonstrated judicial creativity-activism, one might
almost say-in securing a remedy for parties injured by wrongful govern-
ment action. No statute expressly required the Secretary of State to de-
liver commissions to presidential appointees.' 0 ' Nor did any statute pro-
vide an express cause of action for review of the Secretary of State's
decision not to deliver up. a document he possessed in his official capac-
ity.102 The Administrative Procedure Act, which might be used today for
such a purpose, was more than a century away. The Court, however, did

96. 1 Blackstone, supra note 74, at *244.
97. Id.
98. See Pushaw, supra note 82, at 420-21 (collecting early statements to this effect).
99. The Federalist No. 78, at 466 (Alexander Hamilton) (Clinton Rossiter ed., 1961);

see also id. ("Limitations of this kind can be preserved in practice no other way than
through the medium of courts of justice."); U.S. Attorney General's Comm. on Admin.
Procedure, Administrative Procedure in Government Agencies 77-78 (1941) ("historic
function" ofjudicial review is to act "as a brake on excursion by the administrative body
beyond its lawfully delegated authority and on the excessive assumption of power by the
executive").

100. The Federalist No. 51, at 322 (James Madison) (Clinton Rossiter ed., 1961).
101. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 172 (1803); Akhil Reed Amar,

Marbuqy, Section 13, and the OriginalJurisdiction of the Supreme Court, 56 U. Chi. L. Rev.
443, 447 (1989).

102. Of course, there was section 13 of the FirstJudiciary Act, ch. 20, § 13, 1 Stat. 73,
80-81 (1789), which gave the Supreme Court power to issue writs of mandamus to persons
holding office under the authority of the United States. But this authority existed only "in
cases warranted by the principles and usages of law," id., and at the time it was far from
clear whether the courts could issue orders to high cabinet officials. Indeed, when Marbury
was decided, it was most controversial, not for its holding regarding judicial review of the
constitutionality Of statutes, but for its assertion that the Court could issue an order to a
cabinet official acting under presidential instructions. See 1 Charles Warren, The
Supreme Court in United States History 232, 245-46, 248-49 (1922). Other cases in this
section show the courts acting without any statutory cause of action at all.
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not conclude from the lack of a statutory remedy that Marbury had no
legal remedy. It took an active role in devising and explaining the theory
upon which relief could be had for the legal wrong Marbury had
suffered.

To conclude from the lack of a statutory remedy that Marbury had
no remedy would have left his injury unredressed. The Court refused to
countenance such a result. A remedy being necessary, the Court found
one. It adopted the English principle that the writ of mandamus should
be used whenever the law has established no specific remedy, but "in jus-
tice and good government there ought to be one.' 0 3 While the Court
did not go so far as to say that the government itself could be sued in such
a case, it imported the English device of distinguishing the government
from a government officer and permitting suit against the officer. 10 4

Thisjudicial creation of a remedy where no statutory remedy existed
simultaneously satisfied the remedial imperative and provided a mecha-
nism by which courts could ensure the rule of law.' 05 Marbury demon-
strated that the judicial role in confining government within the bounda-
ries of law applied, not merely in a case in which a claim of unlawful
government action was raised as a shield by a private defendant, but also
in a case in which the claim was raised offensively by a private plaintiff.'0 6

It was the start of our "profound, tradition-taught reliance on the courts
as the ultimate guardian and assurance of the limits set on executive

103. 5 U.S. (1 Cranch) at 169.
104. See supra note 94. As Jaffe remarks, the "magnificent irony" is that the

importation of this device left suitors in this country, where the government is not
sovereign, less well positioned with regard to sovereign immunity than suitors in England,
where it is. See Jaffe, supra note 12, at 197. Of the two types of remedies mentioned by
Blackstone, petitions of right and suits against government officers, see 1 Blackstone, supra
note 74, at *243-*244, only the remedy of suits against officers could be easily imported,
because the new government had no counterpart to the King capable of giving formal
consent to a petition of right. SeeJaffe, supra note 12, at 197, 212-14.

105. To be sure, the Court in Marbury ultimately held that lack of jurisdiction
prevented it from issuing the requested writ. 5 U.S. (1 Cranch) at 176, 180. Perhaps
influenced by the unusual political pressures swirling about the case, see Gunther, supra
note 70, at 10-12, the Court also maintained a diplomatic silence as to exactly where
Marbury could go to obtain the relief to which it had so earnestly stated he was entitled.
The Court's performance under the difficult circumstances of the case has elicited many
responses: some call it a "masterwork of indirection" and a "brilliant example" of
Marshall's abilities, Robert G. McCloskey, The American Supreme Court 40 (1960); others
lament the way Marshall "ignored the very principles he articulated" by issuing
pronouncements that were "nakedly political and unnecessary to the resolution of the
case," Pushaw, supra note 82, at 444. For our purposes, the importance of Marbury lies in
its articulation, if not its direct application, of the principles underlying nonstatutory
review. The Court later affirmed the actual issuance of a mandamus to a cabinet official in
Kendall v. United States, in which it reiterated the importance of the remedial imperative,
stating that it would be a "monstrous absurdity" if there "should be no remedy, although a
clear and undeniable right should be shown to exist." 37 U.S. (12 Pet.) 524, 624 (1838).

106. Cf. Henry M. Hart, Jr., The Power of Congress to Limit the Jurisdiction of the
Federal Courts: An Exercise in Dialectic, 66 Harv. L. Rev. 1362, 1372-1401 (1953)
(discussing distinctions between offensive and defensive uses ofjudicial review).
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power by the constitutions and legislatures."10 7 The nonstatutory review
action became the medium by which courts fulfilled the function of
preventing the executive from abusing its power by taking it outside its
delegated boundaries.10 8

The subsequent unfolding of nonstatutory review was really the great
testing of the remedial imperative through the medium of judicial crea-
tivity. Does our system of laws in fact provide a remedy for every invasion
of right? Or does sovereign immunity prevent wrongs from being reme-
died? Again and again, judges demonstrated that the remedial impera-
tive, operating through the mechanism of nonstatutoy review, over-
comes the assertion of sovereign immunity. This is not to say that
nonstatutory review always overcame every possible barrier to judicial re-
lief,10 9 but it is to say that judges, faced on the one hand with the need to
provide relief to injured plaintiffs, and on the other with a doctrine of
sovereign immunity that never rested on a solid and commonly accepted
basis,110 regarded the need to provide relief as more important than the
claim of the government to be free from judicial process. Judges refused
to leave remediless those wronged by governmental action, even though
sovereign immunity prevented a straightforward suit against the govern-
ment itself. The three themes noted above-a legal doctrine that sepa-
rates the government officer from the government, the motivations of
providing relief to those injured by government action and keeping gov-
ernment within the bounds of law, and judicial creativity in finding reme-
dies in the absence of any statutory remedies-continually recurred.

Although Marbuty illustrates all the basic themes of nonstatutory re-
view, three other prominent nonstatutory cases are worth noting for their
illustrations or expansions of these themes. Chief Justice Marshall him-
self applied nonstatutory review again in the well-known case of Osborn v.
Bank of the United States, which arose when officials of the State of Ohio
forcibly collected an unconstitutional tax from the Bank of the United
States."' The Bank sued those officers for return of the funds seized,
and although the case, like Marbury, is best known for other conclusions
it reached," 2 it also dealt with matters of sovereign immunity. In af-
firming an order that the state officers return the money to the Bank, the
Supreme Court rejected the argument that the action was really against
the State of Ohio, and thus barred by virtue of the Eleventh

107. Jaffe, supra note 12, at 321.
108. See id. at 322-23 ("[P]ower is benign and without it we can do nothing. But it is

also malign, fearsome, hateful, and dangerous .... [T]he maintenance of legitimacy
requires ajudicial body independent of the active administration.").

109. See infra notes 157-161 and accompanying text.
110. See supra notes 49-56 and accompanying text.
111. 22 U.S. (9 Wheat.) 738 (1824).
112. The case is principally cited for its conclusion that Congress, having created a

national bank, could grant the federal courts jurisdiction over any case to which the bank
was a party, even a case brought under state law. See id. at 816-28.

[Vol. 97:1612



SUING TIE PRESIDENT

Amendment." 3 Because the state was not a party of record, the Court
treated the case as one solely against the officers named as defendants,
who did not enjoy immunity from suit.

Osborn provides a good illustration of the themes of Marbury. Again,
the theoretical basis upon which the suit was permitted was that the Court
viewed the government officials who acted on behalf of the State of Ohio
as distinct from the state itself. The Court also, again, rejected an "obey-
ing orders" defense: it did not permit Ohio's officers to defend their
actions on the ground that they were just carrying out the mandate of a
state statute. The underlying motivation for the Court's action, the reme-
dial imperative (which this time manifested itself as the need for an effec-
tive mechanism to enforce the rights of the federal government1 4 ) again
overcame the defendant's claim of sovereign immunity.

The chief interest of the case, however, is its illustration of nonstatu-
tory review's third theme, judicial creativity in the formation of remedies
in cases involving government officers as defendants. Osborn introduces
another, critically important feature of nonstatutory review: the use of
ordinary, common-law actions against government officials. As in
Marbury, the plaintiff had no specific, statutory mechanism by which to
obtain redress for the wrong done to it by the defendant officials. In
Marbury, this problem was solved through the use of the prerogative writ
of mandamus. In Osborn, the Court solved the problem in a different
way: it permitted the plaintiff to obtain relief by relying on the ordinary
mechanisms of the common law. The plaintiff could not bring an action
of trespass against the government of Ohio, because of sovereign immu-
nity. Applying the principle that government officers were distinct from
the government itself, however, the Court held that government officers
were exposed to such an ordinary, common-law suit.' 15

Osborn showed again how the judiciary took a role in fulfilling the
needs of the remedial imperative in the absence of a centrally planned,
statutory mechanism, such as today's APA, for relief against unlawful gov-
ernment action. The Court could not, of course, create a statute. It
could, however, fall back on established, common-law modes of judicial
relief. These modes of relief were established to settle private disputes,
but the Court assimilated government cases to such modes by having the
government officer stand in the place of an ordinary defendant. By disre-
garding the government officer's official status (and the immunity that
might attach to it), the Court permitted an ordinary action of trespass to

113. See id. at 846-59.
114. ChiefJustice Marshall's opinion observed that if sovereign immunity barred suits

such as Osbom, it would prevent federal courts from protecting federal officers in the
exercise of even their best established and most essential powers. See id. at 847-48. A
state could instruct its officials to levy a fine or penalty on any federal function, such as the
carriage of mail, and the federal courts would be powerless to prevent the resulting
disruption. See id.

115. See id. at 850-59.
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be used as a remedial mechanism for those injured by unlawful govern-
mental action.

Osborn's simple rule that a state should be considered a party to a suit
only when it is a party of record has not survived, 116 but the practice of
recovering property by bringing an ordinary, common-law action against
individual government officers remained a principal feature of subse-
quent nonstatutory review cases. Such a common-law action was the form
of the case that serves, as the high-water mark of nonstatutory review the-
ory, United States v. Lee.117 In Lee, the plaintiff believed that the federal
government was unlawfully occupying land that belonged to him-the
land in question, as it happened, being no ordinary parcel of land; it was
in fact Arlington National Cemetery. Indeed, the story is too good not to
relate in detail.

The plaintiff, George W.P.C. Lee, claimed title to the land as a legacy
from his grandfather, George Washington Parke Custis, the grandson of
Martha Washington. Custis had devised the land to his daughter Mary
Lee, the wife of Confederate General Robert E. Lee, for life, and thereaf-
ter to the plaintiff.1 8 The United States, however, claimed to have
purchased the land at a tax sale held in 1864 by federal commissioners
appointed pursuant to an act of Congress providing for the collection of
taxes in the southern states during the Civil War. 119 The certificate of the
tax sale was valid upon its face,120 but the plaintiff asserted that the tax
sale was improper because the federal commissioners, prior to the sale,
had wrongfully refused his mother's attempt to pay the taxes owed. The
commissioners were doing business in Alexandria, Virginia, which was
within the Union lines. Mary Lee, who was behind the Confederate lines,
could not get there. She sent Phillip Fendall, a relative, to Alexandria to
pay the taxes, but the commissioners refused to receive the payment.
Their reason: they could not accept payment from anyone but the owner
in person.' 21 With the payment refused, the land was sold at a tax sale,
and the government, after acquiring the property, built upon it a military
station and a national cemetery.' 22

116. See Ex parte Ayers, 123 U.S. 443, 487-89 (1887).
117. 106 U.S. 196 (1882). The case is not, perhaps, as well known as those just

discussed, but it is familiar enough to administrative law specialists. It is the one case in
this section known principally for its examination of nonstatutory review, not for some
important pronouncement on other legal issues.

118. See id. at 198; see also Enoch A. Chase, The Arlington Case, 15 Va. L. Rev. 207,
209 (1929).

119. See 106 U.S. at 199, 201. The sale was held onJanuary 11, 1864, upon default of
the owner's payment of a tax ofjust $92.07. See Chase, supra note 118, at 211.

120. See 106 U.S. at 199-200.
121. See id. at 204; Murray H. Nelligan, Old Arlington: The Story of the Lee Mansion

National Memorial 488, 496 (1953); Chase, supra note 118, at 211.
122. See 106 U.S. at 198. It has been said that personal enmity felt by Edwin M.

Stanton, Lincoln's Secretary of War, for Robert E. Lee caused Stanton, who was well aware
of the problems with the government's title to the Arlington estate, to order that it be
turned into a cemetery so as to ensure that the Lee family could never recover it. General
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Recognizing that sovereign immunity barred a straightforward suit
against the United States for recovery of the land, George W.P.C. Lee
brought an ordinary, common-law action of ejectment against Frederick
Kaufman and Richard Strong, two federal officers who had charge of the
federal government's use of the property, and won a judgment ejecting
them. 123 The Supreme Court, agreeing with the plaintiff that the tax sale
was invalid because of the federal commissioners' refusal to accept the
tendered payment of the taxes due,' 24 affirmed the judgment of eject-
ment. The Court acknowledged that the United States could not be sued
in any case without its consent and recognized that the individual defend-
ants, Kaufman and Strong, held the land solely in their capacities as of-
ficers and agents of the United States. 125 But these circumstances did not
bar plaintiff's recovery.

Lee powerfully validates the view that courts may take action to fulfill
the remedial imperative and to keep the government within legal bound-
aries. The Court contrasted the United States with the "king-loving na-
tion" of England, emphasizing that in this country sovereignty resides in
the people. 126 This country, the Court observed, has no kingly head, nor
any officer who exercises the public duties of a sovereign. No person in
the country, the Court said, is go high as to be above the law.' 27 The
Court refused to countenance the view that it could not examine the va-
lidity of a plaintiffs title to land simply because defendants claimed to
hold the land as government officers. Such a view, the Court said, would
sanction a "tyranny which has no existence in the monarchies of Europe,
nor in any other government which has ajust claim to well-regulated lib-
erty and the protection of personal rights."128

Montgomery Meigs, Stanton's Quartermaster General, issued orders that graves be dug
"encircling" the Lee house. See Nelligan, supra note 121, at 487, 489-90; cf. Chase, supra
note 118, at 212 (attributing personal enmity to Meigs, not Stanton).

123. See Lee v. Kaufman, 15 F. Cas. 204 (E.D. Va. 1879) (No. 8192) aff'd, U.S. v. Lee,
106 U.S. 196 (1882). The case was brought in state court and removed by the defendants
to federal court, after which the Attorney General appeared for the defendants and
asserted federal sovereign immunity.

124. See 106 U.S. at 199-204. In defense of the commissioners' actions, it was
pointed out that the relevant statute did provide that, upon default of taxes, property
should be sold if the owner "'shall not, on or before the day of sale, appear in person
before the said Board of Commissioners and pay the amount of said tax.'" Id. at 202
(quoting Act of Feb. 6, 1863, ch. XXI, 12 Stat. 640). But the Supreme Court, prior to Lee,
had interpreted the statute to permit an agent to pay taxes owed. See id. at 202-03.

125. See id. at 204, 210-11.
126. See id. at 208; cf. Amar, supra note 81.
127. See 106 U.S. at 205-06, 208, 220.
128. Id. at 221. As in Marbwry, the Court noted that even in England, where the King

was theoretically not subject to suit, there was, in practice, a remedy available against the
King via the mechanism of a petition of right. This petition, used in suits against the crown
eo nomine, theoretically required the King's consent, but the established practice of always
granting such consent made the remedy as effective in suits against the crown as normal
judicial remedies were in suits between ordinary subjects. The petition of right made it
unnecessary for suits like Lee to be brought against the King's officers. See id. at 205, 208;
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The Court's opinion shows that permitting governmental wrongs to
go unremedied is incompatible with our democratic form of government.
The Court believed that the needs and desires of the government must
yield to the remedial imperative. For these reasons, over a dissent accus-
ing it of disregarding "the fundamental maxim that the sovereign cannot
be sued,1 29 the Court satisfied the remedial imperative by permitting an
ordinary, common-law action against the government officers
involved.'

3 0

In this century, the suit mechanism approved in Lee served as the
basis for what is perhaps the most notable nonstatutory review case ever,
Youngstown Sheet & Tube Co. v. Sauyer, the Steel Seizure case.131 Like
Marbury and Osborn, this case is much more famous for other legal con-
clusions it reached. But in its form, it was a nonstatutory case similar to
Lee. When the Secretary of Commerce carried out President Truman's
order to seize the nation's steel companies, the steel companies brought
a nonstatutory action against him personally. Although the government
argued, in the district court, that courts were "without power to negate
executive action of the President of the United States of America by en-
joining it,"13

2 the district court was able, citing Lee, to respond that the
Supreme Court had "held on many occasions that officers of the
Executive Branch of the Government may be enjoined when their con-
duct is unauthorized by statute, exceeds the scope of constitutional au-
thority, or is pursuant to unconstitutional enactment."133 Once again,
therefore, nonstatutory review worked to provide relief for plaintiffs
wronged by unlawful government action.134

The Steel Seizure case demonstrates that nonstatutory review may
reach even the most momentous government actions. The courts re-
viewed and reversed action that the President had asserted was essential

see also Jaffe, supra note 12, at 197. As in Marbuy, the Court refused to hold that
American citizens lack remedies against government wrongdoing that are available to
subjects of European monarchies.

129. 106 U.S. at 226 (Gray, J., dissenting).
130. See 106 U.S. at 223. The United States, not being a party to the action, was not

bound by the judgment, the Court said, and could subsequently try its title by its own
action of ejectment or by bringing a bill in equity to quiet title. See id. at 222. In fact, the
government, which had paid just $26,800 for the Arlington estate at the 1864 tax sale,
subsequently offered Lee $150,000 for the property, which Lee accepted. See Chase, supra
note 118, at 211-12, 233.

131. 343 U.S. 579 (1952) aff'g 103 F. Supp. 569 (D.D.C. 1952).
132. Defendant's Opposition to Plaintiffs' Motion for a Preliminary Injunction at 1 3,

Youngstown Sheet & Tube Co. v. Sawyer, 103 F. Supp. 569 (D.D.C. 1952) (No. 1635-52),
reprinted in H.R. Doc. No. 82-534, pt. I, at 19, 19 (1952); see also Maeva Marcus, Truman
and the Steel Seizure Case: The Limits of Presidential Power 117, 119-20 (1977).

133. 103 F. Supp. at 576.
134. The government did not seriously renew its sovereign immunity arguments in its

Supreme Court brief, and the Court's opinion makes no reference to them. See Brief for
Petitioners at 52 n.40, Sawyer v. Youngstown Sheet & Tube Co., 343 U.S. 579 (1952) (No.
745), reprinted in H.R Doc. No. 82-534, pt. II, at 695, 760 (1954) [hereinafter
Government's Steel Seizure Brief] (mentioning issue only in footnote).
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to the nation's prosecution of a war. Moreover, Steel Seizure is important
to our inquiry because it demonstrates that nonstatutory review may be
had even of actions taken by the President. Although the President was
not a defendant in the Steel Seizure case, and the case did not lead to an
injunction directed to the President, the Court directly considered the
validity of the President's order to the Secretary of Commerce.13 5

Thus, for many decades, nonstatutory review played a critical role in
the enforcement of federal law by federal courts. Its basic theory was the
distinction in law between the government officer and the government;
its underlying motivations were the satisfaction of the remedial impera-
tive and the enforcement of the rule of law; and its sustaining force was
judicial creativity. Federaljudges did not wait for Congress to create stat-
utory mechanisms to provide relief for those injured by the federal or
state governments. Through the use of ordinary, common-law actions
against government officers and through the prerogative writs such as
mandamus,13 6 federal courts were able to keep the government within
the boundaries fixed by law, and to provide relief to injured plaintiffs,
even where sovereign immunity prevented a straightforward suit against
the government itself.

B. The Strength of Nonstatutory Review

The preceding section presented the basic mechanism of nonstatu-
tory review and the motivations that gave rise to it. However, to appreci-
ate the potential modern uses of nonstatutory review, including its poten-
tial for use in cases in which the President is the defendant, one must
examine a few more cases that illustrate the degree to which courts exer-
cised their creativity in using nonstatutory review to pursue the fulfill-
ment of the remedial imperative. These cases show, in particular, that
courts allowed the device of nonstatutory review to overcome a defense of
sovereign immunity even when doing so contradicted the very theory that
permitted nonstatutory review to operate in the first place. These cases
demonstrate that the principle of nonstatutory review-that the remedial
imperative overcomes the defense of sovereign immunity-is more im-
portant than the form of the particular mechanism that courts established
to implement that principle.

1. Affirmative Government Action. - Most of the Supreme Court's
nonstatutory review cases, including Lee and Steel Seizure, involved plain-
tiffs that were trying to get the government to stop some allegedly unlaw-
ful action, such as occupying or holding what was alleged to be plaintiffs
property. In these cases, plaintiffs could use a common-law action such as

135. See Government's Steel Seizure Brief, supra note 134, at 760 (characterizing the
district court's order as "in effect a mandatory injunction to the President").

136. The writ of habeas corpus similarly illustrates the principles of nonstatutory
review. It is ostensibly directed at the jailer, the official personally interfering with the
freedom of the one seeking the writ, but, if granted, it effectively provides relief against the
government.
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trespass or ejectment to obtain an order that government officials simply
"go away." In other cases, however, the plaintiff wanted the government
to take some affirmative, official action that was, as we would say today,
being "unlawfully withheld." 137 Could a plaintiff achieve this purpose us-
ing nonstatutory review?

A prayer that a court compel a defendant to take official action
might appear to clash with the conceptual structure of a nonstatutory
review suit. When a plaintiff, for example, brought an action of trespass
against a government officer to obtain nonstatutory review, the suit pro-
ceeded on the premise that the defendant, by virtue of the alleged unlaw-
fulness of the challenged action, was not acting as a government officer
and therefore could not share in the sovereign's immunity from suit.
Such an individual defendant could be ordered, simply in her capacity as
an individual, to refrain from trespassing on the plaintiff's property. But
how could the defendant be ordered to take action that she could take
only in her capacity as a government officer? To order such action would
be to deny the very premise that permitted the suit in the first place.

Logical as it may seem, this reasoning did not prevent the courts
from ordering affirmative relief in nonstatutory suits. Land v. Dollar pro-
vides a good example.' 38 The case concerned shareholders in a private
steamship company who entered into a contract with the United States
Maritime Commission, pursuant to which they delivered their common
stock in the company to the Commission and received a loan and other
financial assistance in return. When the company paid off the loan, the
Commission refused to return the stock, claiming that it had been irrevo-
cably given to the Commission in return for the loan. The plaintiffs
claimed that the stock had merely been pledged as security for repayment
of the loan.'3 9

Plaintiffs brought a nonstatutory suit against the individual
Commissioners, praying that they be restrained from selling the shares
and enjoined to return them to the plaintiffs. The case reached the
Supreme Court, which, analogizing the case to Lee, permitted it to pro-
ceed.' 40 Justice Reed, however, in a concurring opinion, noted an impor-
tant difference between Lee and Dollar. In Lee, the plaintiff had sought
only an order that the defendant government officials be ejected from his
property. The defendants, if so ejected, could comply with the judgment
in their purely personal capacities, without taking any official action. In
Dollar, by contrast, the property in question took the form of stock certifi-
cates that might have been reregistered in the name of the Maritime
Commission. Only an act of the Commission, Justice Reed observed,
could restore the stock to the plaintiffs. 14' Moreover, reregistering the

137. The phrase is from the APA. See 5 U.S.C. § 706(1) (1994).
138. 330 U.S. 731 (1947).
139. See id. at 733-34.
140. See id. at 735-38.
141. See id. at 740 (Reed, J., concurring).
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certificates in the names of the plaintiffs would affect the Commission's
title. Therefore, the plaintiff was seeking affirmative government ac-
tion-an action of the Commission, not merely of the defendants in their
individual capacities-as part of its relief, and the case could not proceed
by nonstatutory review.' 42

Justice Reed's logic did not persuade the Court. The Court permit-
ted the action to proceed even though it might lead to an order that the
defendants take action in their governmental capacities. The Court sim-
ply remarked that the defendants "were in position to restore possession
of the shares which they unlawfully held."143

Cases such as Dollar appear to be logically incoherent until one re-
members the underlying motivations for nonstatutory review and the crit-
ical role of judicial creativity in the use of this suit form. Nonstatutory
review exists, not because the logical force of the doctrinal distinction
between suits against government and suits against government officers is
itself compelling, but to serve the remedial imperative by providing a
mechanism that avoids the defense of sovereign immunity. That defense,
practically speaking, is no different in cases such as Dollar than it was in
Lee, and these cases show that the force of the remedial imperative is so
strong that it overcomes what might appear to be an impenetrable logical
barrier to the granting of relief. The courts, having created a theoretical
distinction between government officers and the government so as to per-
mit nonstatutory review, were prepared to grant relief even when doing
so appeared to contradict that very theory. In these cases, the courts ex-
ercised their creativity twice: first by treating government officers as
though they were private individuals, and then a second time by disre-
garding the logical problem to which this treatment gave rise. This ma-
nipulation permitted sovereign immunity to be avoided, and the reme-
dial imperative to be fulfilled, through the use of mandatory, as well as
prohibitory, injunctive relief.'4

2. Beyond the Common-Law Context. - Again taking Lee and Steel
Seizure as typical nonstatutory review suits, the facts of each case presented
an ordinary, common-law claim. In Lee, the defendants were occupying
land that allegedly belonged to the plaintiff. The common law had an
action expressly designed for this situation, ejectment, which plaintiff
used against the defendant officials. The theory of nonstatutory review
permitted the courts to act as though they were simply processing an or-
dinary, common-law suit between private parties. Similarly, in Steel

142. See id. at 740-42 (Reed, J., concurring). Justice Reed believed a remand was
appropriate so that the case might be considered under the then recently passed APA. See
id. at 743 (Reed, J., concurring).

143. Id. at 737.
144. A similar result, in a different context, may be seen in Vitarelli v. Seaton, 359 U.S.

535 (1959) (Secretary of the Interior ordered to rehire employee fired without observance
of procedures required by departmental regulations).
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Seizure, the plaintiffs had the common-law claim of trespass available to
them.1

4 5

These cases illustrate the typical pattern of a nonstatutory review ac-
tion. The plaintiff would bring an ordinary, common-law claim against
the defendant. The defendant would defend by claiming that his official
status rendered the plaintiff's claim ineffective. The plaintiff would reply,
however, that the defendant's "official status" defense was invalid because
the unlawfulness of the defendant's actions stripped him of that status.
Thus, nonstatutory review, in these cases, was not itself a cause of action
against the defendant. It was a principle that stripped the defendant of
his defense to the plaintiff's ordinary, common-law cause of action.

But what if the plaintiff had no common-law cause of action against
the defendant? What if the defendant official had done something alleg-
edly unlawful, but the allegedly unlawful action didn't happen to consti-
tute a trespass or other tort against the plaintiff and gave rise to no other
common-law claim? Could the courts act in such a case?

The Supreme Court's decisions show that a common-law claim was
not essential to a nonstatutory action for review. The principal case is Ex
parte Young,' 46 which for this reason represented a very important ad-
vance in the theory of nonstatutory review. Young concerned Minnesota
state statutes limiting the rates a railroad might charge for passengers and
freight. Shareholders of the railroad brought suit against Minnesota's
Attorney General, Young, seeking an injunction against his enforcement
of the statutes, on the grounds that they worked an unconstitutional con-
fiscation of property. The Supreme Court approved the exercise ofjuris-
diction over the suit.147

In dissent, the first Justice Harlan argued very vigorously that the
case was barred by sovereign immunity. He noted an important differ-
ence between nonstatutory actions based on ordinary, common-law
claims and cases such as Young. Prior nonstatutory review actions, based
on common-law claims against state officers who had trespassed against
property, had been held not to be suits against the state inasmuch as the
plaintiff was not suing the officer as an officer or because of his status as an
officer. The plaintiff sued because of the trespass, just as if the officer
were a private person.1 48 Anyone can commit a trespass, and the cases
simply held that the officer's defense that he was acting in an official capac-

145. A close reading of the plaintiffs' complaint in Steel Seizure reveals some doubt as
to whetherYoungstown Sheet & Tube Co. actually asserted a trespass cause of action. The
company asserted a constitutional claim that Secretary Sawyer's actions would deprive it of
property without due process of law, but did not expressly state a more ordinary trespass
claim. See Steel Seizure, Transcript of Record at 4, reprinted in H.R. Doc. No. 82-534, pt. II,
at 4 (1952). Certainly, however, such a claim was available to the company on the facts
even if the company did not assert the claim. For the reasons why the company proceeded
as it did, see infra note 156.

146. 209 U.S. 123 (1908).
147. See id. at 145.
148. See id. at 184 (Harlan, J., dissenting).
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ity did not protect him from the ordinary, common-law claim if his ac-
tions were unauthorized. 49 By contrast, the plaintiffs in Young sued
Minnesota's Attorney General as, and solely because he was, an officer of
the state charged with the performance of public duties. Plaintiffs were
not concerned with any action Young might take as a private individual.
They cared only about suits he might bring as Attorney General. This
critical difference, Justice Harlan believed, brought the case squarely
within the Eleventh Amendment prohibition. 150 To strip Young of his
official status might cause him to lose his immunity defense, but it would
simultaneously cause plaintiffs to lose their cause of action, since that
cause of action depended on Young's official status. Once again, as in
Dollar, the plaintiffs' arguments contradicted the very theory that permit-
ted them to proceed at all.

Again, however, the remedial imperative won out over any problems
caused by this contradiction. The Court recognized in Young that no ac-
tual trespass upon tangible property was alleged.' 5 ' It recognized that
the actions of the defendant that plaintiffs sought to have enjoined were
actions that the defendant could take only in his official capacity.' 52 But
the Court simply refused to let that get in the way of plaintiffs' relief. The
critical point, the Court determined, was that the defense of sovereign
immunity asserted by Young was not meaningfully different than the de-
fense of sovereign immunity asserted in other nonstatutory review cases.
The Court said that " [t] he difference between an actual and direct inter-
ference with tangible property and the enjoining of state officers from
enforcing an unconstitutional act, is not of a radical nature.... The
sovereignty of the State is, in reality, no more involved in one case than in
the other."'15 The remedial imperative trumped this defense of sover-
eign immunity; that was the important holding of the prior nonstatutory
review cases. The Court was prepared to ignore logical defects in the

149. See id. (Harlan, J., dissenting) (citing Cunningham v. Macon & Brunswick R.R.,
109 U.S. 446, 452 (1883)).

150. See id. at 184-204 (Harlan,J., dissenting). Justice Harlan had good case support
for his view. In Ex parte Ayers, 123 U.S. 443 (1887), the plaintiffs sued for an injunction to
prevent the Attorney General of Virginia from filing lawsuits pursuant to a law that
allegedly violated the federal Constitution's Contracts Clause. The Court held that
because the Attorney General, as an individual, had no ability to breach a state contract,
the suit was brought against him as, and because he was, a state officer. Thus, the suit was
against the state and so was barred by the Eleventh Amendment. See id. at 503-04. The
Court distinguished cases in which a state officer trespasses against property, in which
plaintiff may sue without regard to the officer's official capacity. See id. at 506. Curiously,
Justice Harlan dissented in Ayers, expressing the view later adopted by the Court in Young,
in which Justice Harlan reverted to the view expressed by the Court in Ayers. See id. at
510-15 (Harlan,J., dissenting). In YoungJustice Harlan stated, with some embarrassment,
that he would follow the prior decisions of the Court, rather than his own prior dissents.
See 209 U.S. at 169.

151. See 209 U.S. at 167.
152. See id. at 159.
153. Id. at 167.

1997] 1641



COLUMBIA LAW REVIEW

application of the precise doctrinal mechanism used to achieve this re-
sult. In Young, as in Dollar, the Court fulfilled the remedial imperative by
exercising its creativity twice: first, it disregarded the defendant's official
status so as to avoid the barrier of sovereign immunity, and second, it
ignored the logical contradiction it had just created and allowed the
plaintiffs to sue the defendant "personally" over an action he could take
only officially.

Hence, although the concept of nonstatutory review-seeking relief
against a state by suing an appropriate state official-is often said, incor-
rectly, to have originated in Exparte Young,' 54 the actual doctrinal signifi-
cance of the case is not that it created that form of suit. Nonstatutory
review had already been practiced for a long time. The significance of
Young lies, first, in its expansion of this suit form to cases in which plain-
tiff lacked a common-law action against the defendant as an individual,
and sued the defendant as an official or because of defendant's official
status,' 55 and, second, in its demonstration that the principle that the
remedial imperative overcomes sovereign immunity is more important
than the logic of the particular device used to implement that princi-
ple.156 Like Dollar, Young demonstrates the willingness of courts to disre-

154. See, e.g., Green v. Mansour, 474 U.S. 64, 68 (1985) (Young "created an
exception" to the general principle of state sovereign immunity "by asserting that a suit
challenging the constitutionality of a state official's action in enforcing state law is not one
against the State."); Davis, Suing the Government, supra note 12, at 437 ("The foundation
case is Ex Parte Young.").

155. See Idaho v. Coeur d'Alene Tribe 117 S. Ct. 2028, 2036 (1997) (opinion of
Kennedy, J.) ("the significance of Young ... lies in its treatment of a threatened suit by an
official to enforce an unconstitutional state law as if it were a common-law tort"); Paul M.
Bator et al., Hart & Wechsler's The Federal Courts and the Federal System 1181 (3d ed.
1988) (characterizing Young as abandoning general principles of common-law liability as
the exclusive measure of appropriateness of injunctive relief and recognizing an implied
federal cause of action for such relief under the Fourteenth Amendment). The Court
applied the same principle to cases against federal officials. See, e.g., Vitarelli v. Seaton,
359 U.S. 535, 539-40 (1959) (permitting plaintiff to challenge discharge from government
employment even though common law would not have provided such a cause of action);
Philadelphia Co. v. Stimson, 223 U.S. 605, 619-20 (1912) (permitting plaintiff to challenge
determination by Secretary of War that plaintiff's land was part of navigable waterway, even
though action was not to restrain a trespass or to try title to the land).

156. A third, more technical significance of Young is that it permits many nonstatutory
review actions to be brought in federal district court despite the well-pleaded complaint
rule. In a case in which a government officer, acting unconstitutionally, has trespassed
upon a plaintiff's property rights, the plaintiff could bring a common-law, property-based
action and use the principle of nonstatutory review to overcome the defendant's defense.
In such a suit, however, the plaintiffs cause of action would arise under state law and a
federal question would come in only by way of the defendant's answer and the plaintiffs
response to the answer. Accordingly, the case would not fall within a federal district
court's original jurisdiction. See Louisville & Nashville KR. v. Mottley, 211 U.S. 149, 154
(1908). For example, the Lee case began as an ordinary, common-law action of ejectment
in state court and came to federal court only by way of removal. See United States v. Lee,
106 U.S. 196, 197 (1882). By contrast, the plaintiffs in Steel Seizure brought their
conceptually identical case in federal district court. Because of Young they were able to
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gard aspects of a case that contradict the fundamental theory on which
nonstatutory review rests, when doing so is necessary to fulfill the reme-
dial imperative.

This is not to say that the mechanism of nonstatutory review always
overcame every possible barrier to providing judicial relief for unlawful
government action. Ordinary barriers to relief, other than sovereign im-
munity, applied as much to nonstatutory review actions as to any other.
For example, the federal courts were limited in nonstatutory review ac-
tions to hearing only cases and controversies within the meaning of
Article III; the requirement, for instance, that plaintiffs have standing to
sue applied in nonstatutory review cases.' 57 Similarly, in a nonstatutory
review case, a court could act only if it had jurisdiction.'5 8 Also, because
"even fundamental questions should be determined in an orderly
way,"1 5 9 a plaintiff could be required to exhaust administrative remedies
before ajudicial remedy by means of nonstatutory review became appro-
priate.' 60 Finally, there were rare cases in which the courts believed that
the subject matter was inappropriate for judicial consideration. In these
cases, such as those implicating the political question doctrine, relief
would be denied, not because the government was the defendant, but
because the case involved a subject that the judiciary could not consider
even if it arose in a case between private parties.' 61

portray their cause of action as resting on the unconstitutionality of the defendant's
seizure of their property rather than on the tortious character of that seizure.

157. In Frothingham v. Mellon, 262 U.S. 447 (1923), for example, the plaintiff, a
taxpayer, sued the Secretary of the Treasury for an injunction against the enforcement of
an allegedly unconstitutional statute. However, her only claimed interest in the case was
the potential increase in her taxes that might be caused by the allegedly unconstitutional
spending. The Court affirmed dismissal of the case, not because of sovereign immunity,
but because plaintiff lacked standing to sue. See id. at 487.

158. See, e.g., Marbury v. Madison, 5 U.S. (1 Cranch) 137, 173-76 (1803). Today, 28
U.S.C. § 1331 (1994) usually takes care of the jurisdictional problem.

159. United States v. Sing Tuck, 194 U.S. 161, 168 (1904).
160. See id. at 168-70 (holding that person denied entry into United States, although

claiming to be a U.S. citizen, must take administrative appeal before seeking writ of habeas
corpus).

161. For example, Luther v. Borden, 48 U.S. (7 How.) 1 (1849), was, as the Court
later remarked, "in form simply an action for damages for trespass," a classic nonstatutory
review mechanism. Baker v. Carr, 369 U.S. 186, 218 (1962). Defendants raised the typical
defense that in entering plaintiff's house they acted as officers of the government, in this
case the government of Rhode Island. Relief was denied, not because a trespass action
could not be brought against government officers, but because the case raised the unusual
question of whether the government that defendants represented was indeed the
government of Rhode Island, which, at the time of defendants' actions, was in a state of
insurrection with two competing governments. To hold for the plaintiff would have
required the Court to question the determination of the political branches that the
defendants' government was the rightful government of the state. The Court held that
such an inquiry was not appropriate for the judiciary. The courts, obliged to follow the
determination of the political branches, accepted the defendants' defense as valid. The
same reasoning would have applied in a case between private parties, as it did, for example,
in Oegen v. Central Leather Co., 246 U.S. 297 (1918) (plaintiff denied relief where
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In cases such as Young and Dollar, however, where the only barrier to
plaintiff's claim for relief was the defendant's generic claim of sovereign
immunity-where defendant's arguments, though directed at the logic of
the nonstatutory review fiction, reduced to, "you can't sue me because I
work for the government"-the remedial imperative prevailed. These
cases strongly reinforce the view that the remedial imperative overcomes
sovereign immunity. Courts regarded the need to provide relief to a
plaintiff injured by wrongful government action as more important than
the claim of the government to be free from judicial process, and they
used nonstatutory review as the mechanism to fulfill this imperative, even
when it was necessary along the way to overlook a logical contradiction.

III. WHAT WENT WRONG?

The cases discussed in the previous section, as well as others,1 62 show
that nonstatutory review was a versatile, efficacious remedy for many

granting relief would require court to question determination of political branches as to
which was the legitimate government of Mexico). Cf. Pushaw, supra note 82, at 489
("[T]he presumption that the entire Constitution is judicially enforceable can be rebutted
by evidence that a particular provision involves a political question-i.e., grants exclusive
authority to Congress or the President without imposing any justiciable restriction on its
exercise.").

162. A few other details of nonstatutory review are worth noting. First, although a
modem reader might imagine that nonstatutory review existed because of a special need
for the judiciary to enforce constitutional norms, in fact, it could be used in cases where
the defendant's actions were not alleged to be unconstitutional, but simply to be tortious,
see, e.g., Land v. Dollar, 330 U.S. 731, 739 (1947); United States v. Lee, 106 U.S. 196, 204
(1882); in violation of a statute, see e.g., American Sch. of Magnetic Healing v. McAnnulty,
187 U.S. 94,103 (1902); Chamber of Commerce v. Reich, 74 F.3d 1322,1326-32 (D.C. Cir.
1996); or even in violation only of administrative regulations, see Vitarelli v. Seaton, 359
U.S. 535, 540 (1959). Second, although the cases discussed in the text turned on questions
of law, nonstatutory review also permitted judicial review of questions of fact, under the
now-familiar standard that administratively-found facts should be upheld if they are
supported by substantial evidence and not arbitrary. See Leach v. Carlile, 258 U.S. 138,
139-40 (1922); Cable v. Walker, 152 F.2d 23, 24 (D.C. Cir. 1945); Jarvis v. Shackelton
Inhaler Co., 136 F.2d 116, 118 (6th Cir. 1943); 5 U.S.C. § 706(2) (A), (E) (1994). Finally,
although the cases discussed in the text concern injunctive relief, nonstatutory review,
classically, was also a means by which a plaintiff might obtain damages in cases in which the
defendant was not protected by official immunity. See, e.g., Little v. Barreme, 6 U.S. (2
Cranch) 170, 179 (1804); Bates v. Clark, 95 U.S. 204, 209-10 (1877); Wise v. Withers, 7
U.S. (3 Cranch) 331, 337 (1806); Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch)
64, 123-25 (1804); Administrative Procedure in Government Agencies: Report of the
Committee on Administrative Procedures, S. Doc. No. 77-8, at 81 (1941); Engdahl, supra
note 12, at 14-21. Because the government typically indemnified officers who had acted
reasonably and in good faith, this form of action was, effectively, a mechanism for
recovering damages from the government itself. See Jaffe, supra note 12, at 238; cf.
Murray, 6 U.S. (2 Cranch) at 64 (noting that defendant was reimbursed by act of
Congress). However, because the law of official immunity from damages has departed so
substantially from its common-law origins, see Anderson v. Creighton, 483 U.S. 635,
645-46 (1987), because it has, at the federal level, been largely overtaken by statute, see 28
U.S.C. § 2679(b) (1994), and because actions for damages have frequently been treated
separately in the cases and the scholarly literature, see, e.g., Harlow v. Fitzgerald, 457 U.S.
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plaintiffs seeking relief against unlawful government action. So far, how-
ever, this Article has considered only cases in which nonstatutory review
worked-plaintiffs were afforded judicial review of their claims, even if
those claims did not prevail on their merits. Cases in which courts deter-
mined that some barrier prevented plaintiffs from bringing a nonstatu-
tory review action have been left out of the picture. The most important
clues to the potential modern uses of nonstatutory review will come from
an understanding of just what went wrong with the traditional nonstatu-
tory review action and why that form of action is so infrequently studied
or otherwise considered today.

The difficulties that arose in nonstatutory review were intimately tied
up with a critical feature of the doctrine, a feature that was evident in the
cases presented in the last section but not explicitly discussed: nonstatu-
tory review is a fiction. It proceeds on the theory that even where courts
cannot grant relief against the sovereign, they can grant relief against the
sovereign's agents. But of course, this is just a pretense. We all know that
the sovereign acts only through its agents. To restrain the agents is to
restrain the sovereign. The individual defendant is purely nominal.

While the courts often show a clear awareness of the fictional nature
of nonstatutory review,163 at other times this fiction has been a source of
great confusion and trouble. The nonstatutory suit form suffers from a

800, 819 n.34 (1982) (upholding immunity defense for damage actions but reserving
ruling on actions for injunctive or declaratory relief); Louis L. Jaffe, Suits Against
Government and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1 (1963); Louis L. Jaffe,
Suits Against Government and Officers: Damage Actions, 77 Harv. L. Rev. 209 (1963), this
Article examines only claims for injunctive or declaratory relief, not damages.

163. At times, the Supreme Court finds the matter untroubling, as when it
acknowledged that the upshot of the fictional theory is that a state official's actions may be
considered "state action" for purposes of the Fourteenth Amendment, yet not state action
for purposes of the Eleventh Amendment, and called this result merely a "well-recognized
irony." Florida Dep't of State v. Treasure Salvors, Inc., 458 U.S. 670, 685 (1982) (plurality
opinion). At other times, the Court denigrates the officer suit fiction, as when it accused a
dissenting Justice of "resort[ing] to . . . fictions" for claiming that a federal court could
order state officers to comply with state law. Pennhurst State Sch. & Hosp. v. Halderman,
465 U.S. 89, 114 n.25 (1984); see also Idaho v. Coeur d'Alene Tribe, 117 S. Ct. 2028, 2034
(1997). Butjudicial acknowledgment of the fiction is common. See Stafford v. Briggs, 444
U.S. 527, 539 (1980) (referring to cases where "the action is based upon the fiction that
the officer is acting as an individual"); Tonkawa Tribe v. Richards, 75 F.3d 1039, 1048 (5th
Cir. 1996) (Eleventh Amendment immunity circumvented where "the suit is instituted
under a fiction which allows suits for prospective injunctive relief against a state official in
vindication of a federal right"); In re McVey Trucking, Inc., 812 F.2d 311, 322 (7th Cir.
1987) ("These cases rely on the admitted fiction that the court order is against the state
officer, not against the state."); Gray v. Bell, 712 F.2d 490, 509-10 (D.C. Cir. 1983) ("To
avoid the bar of sovereign immunity, courts indulged the fiction that a remedy could be
had against a government officer, even though, in reality, relief would come from the
government itself."). Scholarly acknowledgment of the fiction is nearly universal. See
infra note 170.

1997] 1645



COLUMBIA LAW REVIEW

danger that is common to all uses of legal fiction. In his classic work,
"Legal Fictions,"16 4 Lon Fuller observed:

A fiction taken seriously, i.e., "believed", becomes dangerous
and loses its utility.... [A] "half-conscious" insight into the fal-
sity of an assumption . . . will normally be a sufficient guard
against a harmful application of it.... But the danger of the
fiction varies inversely with the acuteness of this awareness. A
fiction becomes wholly safe only when it is used with a complete
consciousness of its falsity.1 65

That is, while fictions are not to be condemned simply because they are
fictions, 166 their use inevitably entails certain dangers. In using a legal
fiction-a false statement adopted as true for legal purposes-one must
never forget that the statement is false, and that its truth is asserted solely
for some instrumental purpose. One who takes the fictional statement
seriously can only come to grief in attempting to work out its specific
applications.

Fuller was writing about fictions in general, but he could not have
described more precisely what went wrong with the officer suit fiction:
some people believed it. In particular, courts believed (or at least be-
haved as if they believed) that officer suits were permitted because they
really were suits against officers individually. This belief invariably caused
trouble.

Fuller's general admonition to users of legal fictions, translated into
the specific application relevant here, would be this: the notion that an
action for review of the official behavior of a representative of the sover-
eign is "really" a suit against the particular officer sued, who, because of
the alleged unlawfulness of his behavior is "stripped" of his official capac-
ity and stands before the court as a private citizen, is a fiction. Courts
adopted this fiction with a specific end in view. It allows the granting of
relief to injured plaintiffs who, if they sued the government itself, would
find themselves barred by the doctrine of sovereign immunity; it also pro-
vides a vehicle to ensure the lawfulness of government action.

In order to use the fiction successfully, one must always bear in mind
that it is a fiction, that the individual defendant plays a purely nominal
role in the nonstatutory suit, and that the suit is in reality one against the
government for relief from unlawful government action. As soon as one
believes that a nonstatutory suit is really just a suit between two individu-
als, and applies the legal rules that would logically follow from that belief,

164. Lon Fuller, Legal Fictions (pts. 1-3), 25 Ill. L. Rev. 363, 513, 877 (1930-1931). I
heartily recommend that any reader who is unfamiliar with this work run, not walk, to the
library to get it. You can always come back to my Article later. It is a delight to read
anything by Fuller, and this work shows him at his best. Note that the Illinois Law Review is
probably shelved under its new name, the Northwestern Law Review.

165. Id. at 370.
166. See id. at 379 (wholesale rejection of fictions would be "impossible, and

inadvisable if it were possible").
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one will be landed in hopeless confusion. The application of logical prin-
ciples to a false premise can only lead to false conclusions.

The successful use of the officer suit fiction therefore requires a diffi-
cult mental contortion: on the one hand, a court must be aware of the
true nature of a nonstatutory suit; on the other hand, a court must be
prepared to ignore that true nature when necessary. An examination of
the history of nonstatutory review demonstrates that courts frequently
failed at this task. While some courts applied the fiction of nonstatutory
review with the necessary "complete consciousness" of its falsity, it proved
impossible to maintain such consciousness throughout the whole judici-
ary. Courts were constantly rediscovering the contradictions inherent in
nonstatutory review, leading them to err in two different ways. Some-
times courts, overwhelmed by the reality of the situation, would notice
that nonstatutory suits were "really" against the government and dismiss
them on that ground. Of course, the suits were really against the govern-
ment, but the judges had forgotten their tacit agreement to ignore that
fact. Other times, courts fell for the fiction too strongly and dismissed
nonstatutory suits on grounds that would have been appropriate in suits
between individuals, but would have been seen as immaterial had the
courts remembered the true nature of a nonstatutory suit as one against
the government. The Supreme Court frequently stepped in to correct
particular problems, but, unable or unwilling to explain the matter in
truthful terms, it could not head off similar problems in the future.
Moreover, the Supreme Court itself, as we shall see, was hardly immune
from the difficulties of the fiction.

An examination of these problematic nonstatutory review cases is im-
portant to an understanding of the potential modem uses of nonstatu-
tory review. When we return, below, to the question of nonstatutory ac-
tions against the President, we shall see that those courts that refuse to
entertain such actions are simply repeating errors from nonstatutory re-
view's history. An appreciation of nonstatutory review's history shows why
actions against the President should be permitted. The problematic non-
statutory review cases also vividly illustrate the importance of following
Fuller's advice when using a legal fiction.

A. Courts Overcome by the Truth

Goltra v. Weeks 167 provides a typical illustration of the first type of
error that courts made in nonstatutory review cases. The Secretary of
War entered into a contract with the plaintiff, a private individual,
whereby the plaintiff obtained possession, for five years, of a fleet of boats
owned by the government. The plaintiff agreed to operate the boats on
the Mississippi River as a common carrier. Later, the Secretary deter-
mined that the plaintiff was not operating as a common carrier and,
through his subordinates, he began to exercise his power under the con-

167. 271 U.S. 536 (1926) aff'g Weeks v. Goltra, 7 F.2d 838 (8th Cir. 1925).
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tract to retake possession of the fleet. Plaintiff, alleging that the
Secretary's actions violated the contract, sought an injunction restraining
the Secretary and his subordinates from repossessing the boats and order-
ing him to return those that had already been repossessed. 168

The district court granted the injunction. The court of appeals, how-
ever, dismissed the case on sovereign immunity grounds. The court,
struck by the realities of the case, refused to apply the nonstatutory suit
fiction. It said:

[T]he subject-matter of the litigation is the sole and single prop-
erty of the government.... [T]he officials of the government
named in the suit have no private interest or liability whatever in
the matter .... In such case there can be no escape from the
legal conclusion the suit is... in fact against the government in
its legal effect.169

Here, the court displayed a very common judicial difficulty. Essen-
tially, it woke up. It said, what do you mean, this isn't a suit against the
government? Of course it is. Look, the boats belong to the government.
The defendants work for the government. It's not as though you're suing
them about their personal property. The whole matter concerns actions
they took solely in their capacity as government officers.

In all these points, the court was, of course, stating the truth. Its
error lay in seeking the truth. Whether the case could proceed, the court
said, turned on whether it was "in fact" a suit against the government. In
nonstatutory suits, however, this inquiry could not be made in any
straightforward way. All nonstatutory suits were "in fact" against the gov-
ernment.170 An attempt to consider the true "facts" of the situation could
only invite error; to get the right answer, it was necessary to ignore the
facts.

In Goltra, the Supreme Court came to the rescue. Displaying more
expertise with the nonstatutory suit form, it said that the defendant's ac-
tions, if a trespass, were "personal," and that the government's sovereign
immunity did not protect its officers from "personal liability" to those that
they had wronged.171 Of course, by referring to the actions and liability
of the defendants as "personal," the Court was getting further from, not
closer to, the truth of the matter than the court of appeals, but in the
context of the officer suit fiction, that was exactly what was needed.' 72

168. See id. at 539-43.
169. Weeks v. Goltra, 7 F.2d at 845 (8th Cir. 1925).
170. See, e.g., Jaffe, supra note 12, at 200 ("There is no meaning to the proposition

that some suits against officers are 'really' against the State and some are not."); see also
Davis, Suing the Government, supra note 12, at 435-38; Antonin Scalia, Historical
Anomalies in Administrative Law, in Yearbook, 1985 (Supreme Court Historical Society)
103, 105.

171. 271 U.S. at 544-45. The Court ultimately held against the plaintiff on the merits
of the lawsuit.

172. To be fair to the Eighth Circuit, it is possible that the judges who decided Goltra
in that court understood the fictional nature of nonstatutory review perfectly well and had
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Goltra therefore illustrates both the benefits and the costs of the non-
statutory review fiction. The fiction served the valuable function of per-
mitting the courts to review the merits of the plaintiff's claims. The prob-
lem remained, however, that the Court apparently did not believe it
could explain its action in truthful terms. It could not say, "this suit is
against the government, but it is permitted anyway." The Court's choice
to proceed by way of fiction, rather than by more forthrightly recognizing
the suit as a permitted suit against the government, had the cost of creat-
ing a system highly vulnerable to error. Judges are drawn to the truth,
and government counsel, eager to win cases, would always be happy to
point out the obvious fact that nonstatutory review cases were really
against the govemment.173 Supreme Court Justices could not always be
at the side of lower court judges, whispering in their ear that the truth
should be ignored, and plaintiff's counsel, often lacking the extensive ex-
perience with these cases built up by government counsel, 174 might be at
a loss to explain why the suit should be permitted. So long as the Court's
official test turned on whether a suit was "really" against the government,
it would be difficult to keep the whole federal judiciary on board at the
same time, and the Supreme Court would frequently have to sort out the
confusion experienced in the lower courts. 175

Moreover, the Supreme Court itself sometimes fell into the same er-
ror as the court of appeals in Goltra. In Fitts v. McGhee, for example, the
Court ordered dismissal of a case seeking an injunction against unconsti-
tutional action by state officers, with the observation that "[a] s a State can
act only by its officers, an order restraining those officers... is one which
restrains the State itself, and the suit is consequently as much against the
State as if the State were named as a party defendant on the record."17 6

Of course, this observation, if followed consistently, would destroy the
entire practice of nonstatutory review. It could be made, with equal

practical motives for rejecting its use in the type of case Goltra presented, but chose to
explain themselves in the established code language of nonstatutory review. Indeed, the
Supreme Court later essentially approved the Eighth Circuit's holding in Goltra and
overruled its own. The motives for this holding are examined below. See infra notes
212-232 and accompanying text.

173. On the role played by government counsel in nonstatutory review cases, and the
motivations underlying the actions of government counsel, see Davis, Suing the
Government, supra note 12, at 438-42. As a former Department ofJustice litigator myself,
I can attest that government counsel, particularly at the trial level, tend to put forward
every possible reason for dismissal of a case against the government on threshold grounds,
without regard for whether such dismissals lead to a sensible scheme ofjudicial review of
executive action. These counsel are not acting maliciously; as Davis remarks, they are
simply following the normal incentive of litigators, which is to win individual cases, not to
worry about the justice system as a whole. See id. at 441.

174. See id. at 440.
175. For other examples of the difficulties lower courts experienced in this area, see

id. at 442-50.
176. 172 U.S. 516, 529 (1899).
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truth, in every case.' 77 Since an order restraining state officers always acts
as an effective restraint on the state itself, every nonstatutory review case
is "really" against the state. Accordingly, the inquiry into whether a par-
ticular suit is "really" one against the state can, at best, serve as a kind of
code: it becomes a conclusion, not a starting point. In those cases in
which the test actually being applied (e.g., prior to Ex parte Young, "does
the defendant's action constitute a common-law tort?") leads to the con-
clusion that a suit should be dismissed, the court will say that it is "really"
a suit against the state; if, under the test, the suit is permitted, the court
will say that it is not against the state. But by including language that
made it appear that the question whether the suit was "really" against the
state was itself the test, the Supreme Court's opinions in cases like McGhee
could only obscure the distinction between nonstatutory suits that were
permitted and those that were forbidden and invite error by the lower
courts.

1 7 8

B. Courts Trapped by the Fiction

Cases like those just examined caused Professor Davis, in his discus-
sion of the nonstatutory review fiction, to remark that "[a]s long as the
doctrine of sovereign immunity continues to prevent suits which are re-
ally against the government to be brought against the government, what
is needed is consistent adherence to the false pretense and rejection of

177. Fitts v. McGhee was decided before Ex'parte Young established that a nonstatutory
suit would be permitted even if the defendant's actions toward the plaintiff did not
constitute a common-law tort. Its result, and the result of similar cases such as Ex parte
Ayers, discussed supra note 150, can therefore be explained within the nonstatutory review
doctrine as it existed at the time. The language quoted, however, shows the great potential
for confusion within the doctrine.

178. Even when the Supreme Court used the nonstatutory review fiction successfully,
it often did so by a close vote, over the objections ofJustices whose views matched those of
the court of appeals in Goltra. For example, Poindexter v. Greenhow (Virginia Coupon
Cases), 114 U.S. 269 (1885), concerned bonds issued by Virginia in 1871, the coupons of
which, if past maturity, were declared by statute to be payable in satisfaction of any tax
owed to the state. The issuance of these bonds permitted Virginia to obtain credit again
after previously failing to meet its bond obligations. In 1882, however, the state, by statute,
instructed its tax collectors to refuse to accept the coupons in payment of taxes. In one of
the resulting cases, a taxpayer tendered coupons in payment of taxes owed. The tax
collector, in accordance with the 1882 statute, refused to accept the coupons and
distrained a desk owned by the taxpayer. The taxpayer brought an action of detinue
against the collector to recover the desk. See id. at 273-74. The Supreme Court held the
1882 statute unconstitutional and ruled for the taxpayer on the usual theory that the
collector was stripped of his official status by the unconstitutionality of his actions. See id.
at 281-82. FourJustices, however, dissented. The plaintive cry ofjudges overcome by the
truth can be heard in their statement, "[ilt is idle to say that the proceeding is only against
the officers. That is a mere pretence. The real object is to coerce the State through its
officers .... It all comes back to this." Marye v. Parsons (Virginia Coupon Cases), 114 U.S.
325, 335 (Bradley, J., dissenting). As usual, these points were all true, but they simply were
not the right points to make in a nonstatutory review case.
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the truth."' 79 Professor Davis's prescription is valid, but only by half. It
takes care of cases like the ones just mentioned, where the problem was
the court's focus on reality. Equally serious trouble could, however, be
caused by courts that were too accepting of the logic of the fiction.18 0

Sometimes, in the course of a nonstatutory action, it became necessary to
apply a legal rule that would lead to one result if the case were "really" a
personal case against the nominal defendant and a different result if the
case were "really" against the government. Having adopted the fiction
that allowed the case to proceed in the first place, the court could go
wrong by treating the fiction as the truth. Instead of following Fuller's
admonition to use the fiction with a complete consciousness of its falsity,
the court would reach the result that followed logically from an accept-
ance of the fiction as true.

This type of problem may be observed, for example, in cases in
which the nominal defendant died or resigned from office during the
pendency of a nonstatutory suit. The plaintiff, of course, cared nothing
for the identity of the nominal defendant. If one recognized that the suit
was, from its inception, a suit against the government, it would be simple
and natural to permit the suit to continue despite the separation of the
nominal defendant from office, by substituting a new nominal defendant
for the old one. If the fictional form of the nonstatutory action were
taken seriously, however, it would follow that the suit must abate. The
suit, under this view, is merely a suit between two individuals that is based
on the defendant's conduct as an individual. The very essence of the
theory that permits the avoidance of sovereign immunity is the assertion
that the defendant, in acting unlawfully, was not acting for the govern-
ment. Therefore, it would be as inappropriate to substitute the defend-
ant's successor in office as the new defendant as it would be in a suit in
which the plaintiff was attempting to collect a personal debt from some-
one who simply happened to be a government official.

This problem reached the Supreme Court as early as 1869, and the
Court blundered. A lower court had issued a writ of mandamus to a cabi-
net secretary after that official had resigned, ordering him to issue a land
patent to the plaintiff. The Supreme Court said, "[w]hen he resigned, of
course the suit abated."' 8 ' It was, the Court said, unfair to mandamus the
official now out of office, who had no power to take the requested action;
nor could the court issue judgment against the new official, who had not
been served with process in the lawsuit.'8 2

The Court's opinion is correct if the suit is viewed as a personal one
against the original defendant. But that view is a fiction. The original
defendant, in refusing the plaintiffs request for a patent, refused on be-

179. 3 Kenneth Gulp Davis, Administrative Law Treatise § 27.01 (lst ed. 1958).
180. Davis, it should be noted, included a footnote suggesting an exception for the

first type of case discussed in this section. See id. n.2.
181. Secretary v. McGarrahan, 76 U.S. (9 Wall.) 298, 313 (1869).
182. See id.
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half of the government, not as a personal matter. The plaintiff believed
that the government had a duty to issue the requested patent, and it was a
matter of indifference to him exactly who issued it. The successor de-
fendant, though he had not personally refused the plaintiff's request, was
as nominal a defendant as the original.

If the Court had viewed the case as one against the government all
along, the change of nominal defendants would not have caused any
trouble. More important, the inconvenience and injustice of denying re-
lief to the plaintiff solely because of a change in nominal defendants
could have been avoided. But the Court apparently felt that it could not
take this view. It was obliged to pretend that cases of this type were solely
against officers and "did not involve any charge against the government
whose officers they were," because "[a] proceeding against the govern-
ment would not lie.'u8 3 The Court was caught in the nonstatutory review
trap: if it accepted the fictional view that the suit was between individuals,
then the suit had to be dismissed for reasons serving no purpose in real-
ity, but if the Court recognized the reality that the suit was against the
government, then the suit could not proceed at all, because of sovereign
immunity.

The successorship problem proved curiously resistant to solution for
many years. 184 Even in 1961, when an amendment to the Federal Rules
of Civil Procedure finally resolved it, the revisers still found themselves
imprisoned by the same nonstatutory review trap. The Federal Rules now
provide for automatic substitution upon the separation from office of a
public officer who is a party to an action "in an official capacity."' 8 5 This
phrasing plainly fails to solve the problem of successorship in nonstatu-
tory cases, since the theoretical essence of such a case is that it is brought
against the defendant personally, not against the defendant in an official

183. Thompson v. United States, 103 U.S. 480, 484-85 (1881). The Court later held
that the same result applied where a plaintiff sought an injunction rather than a writ of
mandamus, dispelling the possibility that the abatement rule was merely a peculiarity of
the mandamus action. See Warner Valley Stock Co. v. Smith, 165 U.S. 28, 33 (1897). But
matters were further complicated by the principle that where the defendant was an officer
of a municipal corporation, the action did not abate upon the defendant's separation from
office, since the action was to enforce an obligation of the corporation, and a corporation
might itself be the subject of a mandamus. See 103 U.S. at 483-84.

184. In 1925, Congress provided a statutory period of six months in which the
successor of a federal officer could be substituted for the officer in any case relating to the
discharge of the officer's official duties, if the officer ceased to hold office during the
pendency of the action. See Judiciary Act of 1925, Pub. L. No. 68-415 § 11, 43 Stat. 936,
941. This statute, however, did not always take care of the successorship problem. For a
particularly egregious case, see Snyder v. Buck, 340 U.S. 15 (1950) (official defendant
retired after plaintiff prevailed in district court; government took appeal in name of that
defendant and no party complained, but Supreme Court affirmed appellate ruling that
case had abated).

185. Fed. R. Civ. P. 25(d) (1); see also Fed. R. App. P. 43(c) (1); Sup. Ct. R. 35.3 (same
rule for cases on appeal or in the Supreme Court).

1652 [V7ol. 97:1612



SUING THE PRESIDENT

capacity.' 86 A court strictly following the text of the revised rule would
have to conclude that the rule does not apply to a nonstatutory case, but
only to a case in which a statutory waiver of sovereign immunity permits a
government officer to be sued in his or her official capacity. The
Advisory Committee included a suitable warning in its note accompany-
ing the new rule, stating that it was intended to apply to "any action
brought in form against a named officer, but intrinsically against the gov-
ernment."187 This note solved the problem of substitution in nonstatu-
tory suits and was followed by the courts, but it justified Professor Davis's
wry remark that evidently the truth about nonstatutory review could not
be expressed in the regular-size type in which the Federal Rules appear,
but only in the small type of the accompanying notes. 88

A similar problem in nonstatutory review cases was that of a plaintiff
who sued a local representative of the federal government for enforcing
an allegedly unlawful instruction issued by a national officer. For exam-
ple, the Postmaster General might instruct a local postmaster not to de-
liver mail to a business that the Postmaster General had determined to be
fraudulent, or the Attorney General might order a local INS official to
deport an alien. In either case, the affected private person might chal-
lenge the governmental action by suing the local official who was actually
carrying it out. Courts in these cases were often troubled by the fact that
the named defendant was doing no more than ministerially carrying out
a mandatory instruction from a superior.'8 9 As a result, they often held
that the national officer who had issued the instruction was an indispen-
sable party.190 It might be impossible, however, to serve process on the
national officer in the district in which the plaintiff had brought suit, or
the addition of the national officer to the suit might create a venue prob-
lem. 19' Frequently, the national officer could be sued only in the District
of Columbia.' 92 Adding the national officer as a defendant could there-
fore require considerable expense and inconvenience for a plaintiff who
resided elsewhere in the country.' 93

As early as 1902, the Supreme Court, without discussion, permitted a
nonstatutory review action against a local postmaster to proceed without

186. Even today, courts recite that a suit brought against a government official "in an
official capacity" is a suit against the government itself. See, e.g., Mercer v. Magnant, 40
F.3d 893, 899 (7th Cir. 1994).

187. Fed. R Civ. P. 25 advisory committee's note (1961).
188. See Davis, Suing the Government, supra note 12, at 437-38. Davis had suggested

that the rule provide for substitution in an action that was "by or against a public officer in
name but... by or against the government in reality." This suggestion was dismissed by
the Advisory Committee as "facile and academic" even though the Committee's note says
much the same thing. Id. at 452.

189. See id. at 442-49.
190. See id.
191. See Cramton, supra note 12, at 453-54.
192. See Byse, supra note 12, at 1494.
193. See id.; Note, The Doctrine of Indispensable Parties as Applied in Review of

Administrative Action, 103 U. Pa. L. Rev. 238, 255-56 (1954).
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the Postmaster General as a party.194 Subsequent cases, however, created
uncertainty as to when such a suit could be brought against a local officer
only and when the national officer had to be joined. The lower courts
displayed tremendous confusion on this point and complained that the
matter was "beclouded with doubt, and diversity ofjudicial opinion," and
that "the task of harmonizing [the] decisions is almost, if not altogether,
impossible."' 95 Even the Supreme Court itself acknowledged that the
question had "'rarely been free from difficulty."' 96

The problem, again, lay in the fictional nature of these suits. If the
courts had remembered that the suits were, in reality, suits against the
government, they would have reasoned that, since the individual defend-
ant was purely nominal, one nominal defendant could serve as well as
another. The courts, therefore, might as well allow the plaintiff to choose
a nominal defendant that permitted the suit to take place in a venue
convenient to the plaintiff, since, as Davis observed, "the real defendant,
the Government, has its lawyers in all districts, and can defend a suit
about as conveniently in one district as in another."' 97 Instead, however,
the courts, in cases of this kind, frequently invoked rules that would have
applied in a suit that was truly a suit between individuals. For example, in
Gnerich v. Rutter, the plaintiff sued local federal officers and sought an
injunction against enforcement of certain regulations of the
Commissioner of Internal Revenue.198 The Supreme Court affirmed dis-
missal of the case for failure to join the Commissioner as a defendant,
saying that the Commissioner should have been "given opportunity to
defend his direction and regulations." 199

This language would make sense if the lawsuit were, in truth, one
against the local officers personally; it would merely be an application of
the ordinary principles regarding indispensable parties that governed pri-
vate suits. 20 0 But it seems almost surreal to suggest that, in a suit against
the local officers, the Commissioner of Internal Revenue would not have
an "opportunity to defend his direction and regulations." All these fed-
eral officials would be represented by government counsel. The local of-
ficials nominally sued in Gnerich were represented by an Assistant
Attorney General when the case reached the Supreme Court.201 Surely

194. See American Sch. of Magnetic Healing v. McAnnulty, 187 U.S. 94, 108 (1902).
195. Jarvis v. Shackelton Inhaler Co., 136 F.2d 116, 121 (6th Cir. 1943).
196. Brooks v. Dewar, 313 U.S. 354, 359 (1941) (quoting Cunningham v. Macon &

B.R. Co., 109 U.S. 446, 451 (1883)).
197. Davis, Suing the Government, supra note 12, at 438.
198. 265 U.S. 388, 389 (1924).
199. Id. at 391-92.
200. These principles stemmed from the charming maxim, "equity delights to do

justice, and that not by halves." This maxim required that all relevant parties be brought
before the court so that the injunctive decree could finally resolve the matter. See 136
F.2d at 121-22. To apply this maxim in a way that prevents courts from doing justice is a
most unfortunate perversion of it.

201. See 265 U.S. at 389.
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the Court could not have imagined that this counsel would have had
something different to say about the merits of the case if her nominal
client had been the national Commissioner, rather than federal officials
in charge of a particular region.

In 1947, the Court claimed to have resolved the matter by stating
that "the superior officer is an indispensable party if the decree granting
the relief sought will require him to take action, either by exercising di-
rectly a power lodged in him or by having a subordinate exercise it for
him." 20 2 Even the Court, however, admitted that its rule "was not as clear
to others as it seems to us." 20 3 The lower courts continued to have great
difficulty sorting out just when a suit could proceed against local officials
withoutjoinder of their national superiors, 20 4 with the result, as Professor
Davis put it, that suits were dismissed on the absurd ground that plaintiff
had sued the wrong fictional defendant instead of the right fictional de-
fendant.20 5 If the courts had maintained a proper consciousness of the
fictional nature of all defendants in nonstatutory suits, they would not
have put up with these unjust results, which left only those plaintiffs with
sufficient resources to mount an action in the District of Columbia able
to get relief.20 6

These cases show that the great strengths of nonstatutory review, its
birth through judicial creativity and its notion of assimilating cases
against the government to forms of action devised in suits between pri-
vate individuals, could also be weaknesses. In the hands of skilled judges,
nonstatutory review was a potent tool for the fulfillment of the remedial
imperative. But nonstatutory review's status as a judicial doctrine, rather
than as a statutory mechanism for review, left it vulnerable to error. Be-
cause judicial review proceeds only one case at a time, there was no cen-
trally planned, comprehensive mechanism that could take care of the
myriad of details that arise in actual practice. The judges who gave birth
to the first, great creative principle ('just pretend that all these cases are
ordinary lawsuits between individuals") were not always around to sort
out the problems that could arise through application of this metaphor.
Where the rules developed in private cases were not well-suited to actions
against the government, the pretense that nonstatutory cases were private
cases led to confusion, inconvenience, and expense, as plaintiffs were
forced to squeeze their actions into permitted modes. And, of course,

202. Williams v. Fanning, 332 U.S. 490, 493 (1947).
203. Id. at 494.
204. See Byse, supra note 12, at 1497-98.
205. See Davis, Suing the Government, supra note 12, at 436. Davis's article contains

an extensive analysis of appellate decisions on this point from the 1950s and 1960s. See
also Clark Byse, Suing the "Wrong" Defendant in Judicial Review of Federal Administrative
Action: Proposals for Reform, 77 Harv. L. Rev. 40 (1963).

206. The enactment of 28 U.S.C. § 1391(e) in 1962 helped to alleviate the superior
officer problem by broadening venue in suits against officers and agencies of the United
States, and by permitting nationwide service of process on officers and agencies in such
cases. See Cramton, supra note 12, at 451-55.
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the ultimate and most unfortunate result was injustice. The remedial im-
perative was not fulfilled, injured plaintiffs went without relief, when the
metaphor of nonstatutory review broke down because of its logical incon-
sistency with a rule that would apply in private cases, but that bore no
rational relation to whether relief ought to be granted in a case against
the government. 207

What made these unjust results all the more unfortunate was that the
courts, in other cases, had demonstrated their ability to handle the non-
statutory suit fiction with the requisite finesse, and indeed, had shown
their ability to overlook problems that were far more substantial than dif-
ficulties such as successorship. In cases such as Dollar and Ex parte Young,
discussed earlier,208 the Supreme Court gave judgment for the plaintiffs
even though to do so was logically inconsistent with the fictional premise
of nonstatutory review. In these cases, the Court realized that what was
really needed was not simply, as Davis suggested, "consistent adherence to
the false pretense and rejection of the truth," but rather consistent adher-
ence to the purposes of nonstatutory review: fulfilling the remedial imper-
ative and keeping government within legal boundaries.20 9 Pursuing these
purposes required creativity and suppleness of mind. First and foremost,
of course, came the great pretense that a nonstatutory review case was just
an ordinary, common-law case between private individuals. But a second
step was necessary when inconvenient facts picked at that metaphor: ig-
noring them. The plaintiff had no common-law action against the nomi-
nal defendant (Ex parte Young)? Well, " [t] he difference between an ac-
tual and direct interference with tangible property and the enjoining of

207. Others have commented on this impact of nonstatutory review's haphazard
origins. Davis remarked that:

The reason [for these results] is not that someone in the Government has
decided that the burden on plaintiffs who want to challenge the legality of official
action should be heavy instead of light. The reason is not that someone on behalf
of the Government has made a malevolent decision against convenience and in
favor of inconvenience. The reason is that the system we have evolved has been
planned by no one.

Davis, Suing the Government, supra note 12, at 439-40 (paragraph structure omitted).
Justice Jackson, looking at the matter comparatively, said:

[The French] recognized from the beginning that controversies between the
citizen and an official, in the performance of his duty as he saw it, involved some
different elements and considerations than the contest between two private
citizens over private matters. They invested the Conseil d'Etat with jurisdiction
over regulatory bodies and recognized that droit administratif was a different
matter than private law, as to which the Cour de Cassation was the high court.
But the United States and England have backed into the whole problem rather
than face it.

Robert H. Jackson, The Supreme Court in the American System of Government 46 (1955)
(paragraph structure omitted).

208. See supra Part II.B.
209. "As Demogne has said with reference to the rule that fictions are to be narrowly

interpreted, the true principle is simply that fictions are to be applied in the light of the
reasons back of them." Fuller, supra note 164, at 514.
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state officers from enforcing an unconstitutional act, is not of a radical
nature."210 The case required the court to order government officers to
do something they could do only in their capacity as officers, contra-
dicting the pretense that they were sued as individuals (Land v. Dollar)?
Well, "the rule is based on practical considerations."21'

These cases showed judges using a fiction properly, with, as Fuller
advised, a complete consciousness of its falsity. Such a consciousness dic-
tates that the fiction, having served its underlying purpose, should be ig-
nored when it creates difficulties of its own that clash with that purpose.
Having successfully performed this feat in swallowing the camel of Young,
the courts should not have strained at the gnat of minor procedural diffi-
culties such as successorship and indispensable parties. They should have
permitted the cases to proceed and ignored the apparent contradictions
they posed.

C. The Larson Case

The biggest difficulty encountered by nonstatutory review came from
the Supreme Court itself, in the case of Larson v. Domestic & Foreign
Commerce Corp.212 This case marked a significant retrenchment in the
doctrine and showed very clearly the difficulties posed by the doctrine's
fictional nature. In Larson, the plaintiff corporation alleged that the fed-
eral War Assets Administration had sold it several tons of surplus govern-
ment coal. A disagreement over the precise method by which plaintiff
was required to pay for the coal caused the War Assets Administrator to
refuse to deliver it to plaintiff; instead, the Administrator entered into a
contract to sell it to others.21 3 The plaintiff brought a nonstatutory ac-
tion against the Administrator claiming that tide to the coal had passed at
the moment the contract was entered into and that the government of-
ficer was therefore wrongfully possessing coal owned by the plaintiff. The
plaintiff sought an injunction prohibiting the Administrator from selling
the coal to anyone other than the plaintiff and a declaration that the sale
to the plaintiff was valid.214 The district court dismissed the suit as one
against the United States.215 The Supreme Court agreed.

Like other opinions discussed in this section, the Court's opinion in
Larson used language that suggested a literal understanding of the officer
suit fiction rather than a consciousness of its falsity, and a belief that suits

210. Ex parte Young, 209 U.S. 123, 167 (1908).
211. Land v. Dollar, 330 U.S. 731, 738 (1947).
212. 337 U.S. 682 (1949).
213. See id. at 684-85. The Administrator interpreted the contract of sale as

requiring the plaintiff to deposit funds to pay for the coal in advance. The plaintiff
believed that the contract required payment only on presentation of documents showing
that the coal had been shipped. The Administrator rejected the plaintiff's attempt to
present a letter of credit in advance of shipment. See id.

214. See id.
215. See id.
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against officers are permitted when they are "really" personal suits and
forbidden when they are "really" suits against the government. The
Court acknowledged that a government officer whose actions create per-
sonal liability in tort or contract is not immunized from suit by virtue of
his office. But, the Court said, "[t] he issue here is whether this particular
suit is not also, in effect, a suit against the sovereign. If it is, it must fail,
whether or not the officer might otherwise be suable. 216 Missing, as
usual, was a frank recognition that nonstatutory officer suits are always, in
effect, against the sovereign.

Moreover, the Court, in explaining how to decide whether a particu-
lar suit was "in effect" against the sovereign, drew on a body of law appli-
cable to ordinary suits between private individuals: the law of agency.
Viewed through the law of agency, a government officer is an agent
whose principal is the sovereign government. The Court rationalized
prior nonstatutory review cases by using agency law concepts. The Court
determined that in successful nonstatutory review cases, suit was permit-
ted because the plaintiff alleged either that a government officer was tak-
ing actions that violated a statutory limitation on his authority, or that the
officer was acting within his statutory authority but that the authority it-
self was unconstitutional. Either allegation, the Court held, would show
that the conduct sued upon was the conduct only of the agent, not of the
sovereign principal. 217 An allegation that the officer's conduct violated a
statutory limitation on his authority would mean that the principal had
never authorized the agent to engage in that conduct. An allegation that
the statute authorizing the officer's conduct was unconstitutional would
again show that the officer's conduct was beyond his powers and there-
fore not the conduct of the sovereign, because, although "power has
been conferred in form[,] ... the grant is lacking in substance because of
its constitutional invalidity." 21 8

The mere allegation, however, that the agent's conduct was tortious
or otherwise wrongful under the general law would not suffice to show
that the agent was without authority from the principal, because, under
the ordinary law of agency, an agent's action was not ultra vires simply
because it was tortious. Private principals could be held liable for tortious
conduct of their agents. The true rule, the Court concluded, was that an
officer's actions that did not conflict with valid statutory authority were
the sovereign's actions, even if tortious, "if they would be regarded as the
actions of a private principal under the normal rules of agency. '219

Thus, while Larson did not by any means end nonstatutory review, its
upshot was that nonstatutory review, taking the form of an ordinary, com-
mon-law action against a federal officer, could lie only when the officer's
actions were alleged to be unlawful because they were contrary to a stat-

216. 337 U.S. at 687 (emphasis added).
217. See id. at 689-90.
218. Id. at 690.
219. Id. at 695.
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ute or unconstitutional. 220 Cases similar to Goltra v. Weeks 221 therefore
had to be discarded. Some, like the classic United States v. Lee,2 22 were
reconceived: the Court said that that suit was permissible because the
plaintiff had claimed the government's occupation of his land was an un-
constitutional taking of the land without due process or just compensa-
tion.223 But Goltra was, at least impliedly, overruled.

The Larson case provides a striking illustration of the harm that can
come from following a fictional premise to its logical conclusions. By
drawing on the private law of agency in Larson, the Court was applying a
realistic model to afictional suit form. The attractiveness of the agency-law
model is that it provides a ready-made body of law that can help answer
the vexing question, when is a suit nominally brought against a govern-
ment officer really a suit against the officer's sovereign principal? The
problem, however, is that that is not a good question to ask in nonstatu-
tory review cases. The application of private agency law can only confuse
matters.

The goals of agency law, in determining whether a private principal
should be liable for the actions of a private agent, are quite different from
the goals of a court in determining whether a suit brought against a gov-
ernment officer should be permitted to go forward. 224 Indeed, those
goals are opposite to one another. The rule of respondeat superior, as
applied in private cases, arose, not to release anyone from liability (since
the private agent remained liable for torts she committed225), but to
make the principal liable for the actions of the agent. Necessarily, this
model breaks down when applied for the opposite purpose of permitting
the agent to enjoy a sovereign principal's immunity from liability. As

220. However, Vitarelli v. Seaton, 359 U.S. 535 (1959), decided after Larson, suggests
that a claim that an officer's actions were contrary to government regulations can also
suffice to show that the actions were ultra vires in the agency sense. See also Service v.
Dulles, 354 U.S. 363 (1957).

221. See supra notes 167-175 and accompanying text.
222. See supra notes 117-130 and accompanying text.
223. As Justice Frankfurter pointed out, this was hardly a fair reading of the original

Lee opinion, which, although it mentioned the just compensation issue briefly, turned
primarily on the Court's simple determination that Lee owned the land and the
government did not. See 337 U.S. at 717-18 (Frankfurter, J., dissenting). The Court,
however, not only reconceived Lee as a constitutional case, but hinted that the now-
forbidden claim that the plaintiff was simply the rightful owner of property possessed by a
federal official could not be transformed into a permitted claim merely by adding an
allegation that the official's action resulted in a deprivation of property without just
compensation. Such an argument was possible in Lee, the Court suggested, only because
there was, at the time, no Court of Claims in which the plaintiff could have sought
compensation. See id. at 697 nn.17-18. The Court later determined that this point
deprived Lee of its vitality even in cases virtually identical to Lee itself. See Malone v.
Bowdoin, 369 U.S. 643 (1962).

224. See Byse, supra note 12, at 1488.
225. See, e.g., Restatement (Second) of Agency § 343 (1958); J. Dennis Hynes,

Agency and Partnership: Cases, Materials, Problems 33, 36 (abr. 4th ed. 1994); Warren A.
Seavey, Studies in Agency 2 (1949).
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Professor Byse commented, the Supreme Court's application of the pri-
vate agency model to public officer suits has the perverse result of releas-
ing all defendants from liability in precisely those suits in which private
agency law would hold a private principal liable for actions of a private
agent.226 If, for example, private rules of agency law were to change so as
to narrow the possible range of cases in which a private principal could
escape liability by claiming that the agent was off on a frolic, the liability
of government would, under the Larson rule, be contracted by precisely
the degree that the liability of a private principal would be expanded.
While there may, in a given case, be reasons for releasing the government
or its officer from liability, they are hardly to be found in the private law
of agency.

Long before Larson, the Supreme Court demonstrated its apprecia-
tion of this point. In Osborn,22 7 the Court considered the argument that
the suit should be dismissed under the usual rule that a court of equity
will not issue a decree unless all those who are substantially interested are
made parties to the suit. Writing for the Court, Chief Justice Marshall
said that that rule certainly applied where it was in the power of the plain-
tiff to make all such persons parties, but where the real principal was
beyond the reach of judicial process, it would be "subversive of the best
established principles" not to grant a remedy against the agent doing the
wrong.2 28 This holding showed the Court's understanding that the rules
of private agency law are not appropriate for application to suits against
public officers. The Court recognized that nonstatutory suits are special,
and that application of private agency law would conflict with the reme-
dial imperative and work an injustice on the injured plaintiff. In Larson,
however, the Court seemed blind to the special character of nonstatutory
suits. By taking at face value the fictional notion that such suits are just
ordinary suits between private individuals, the Courtjustified the applica-
tion of ordinary rules of private law despite the unjust result that followed
from those rules.

Of course, it seems unlikely that the Justices of the Larson Court were
really fooled by the nonstatutory suit fiction. Surely they must have
known that cases like Lee and Dollar, which they specifically approved,
had offered, in effect, relief against the sovereign. 229 At the end of the

226. See Byse, supra note 12, at 1488.
227. See supra notes 111-116 and accompanying text.
228. Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 842-43 (1824).
229. This may explain the Court's failure to apply all the rules of agency law. As

noted earlier, it was never a rule of private agency law that the agent was released from
liability simply because she acted as an agent. It is no defense for an agent in a tort action
that the principal is beyond the court's reach. See, e.g., Mullins v. Pine Manor College,
449 N.E.2d 331, 341 (Mass. 1983) (agent liable even though principal protected by
charitable immunity); Pentecost v. Harvard, 699 P.2d 696, 699 (Utah 1985) (agent liable
even though principal unknown). The Court's opinion in Larson may have been a
deliberate attempt to counteract one metaphor with another, with the Court, as it had
done in Young and Dollar, simply ignoring any inconvenient aspects of its chosen metaphor
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Larson opinion, the Court provided some further reasons for disallowing
the suit, reasons that explained its particular hostility to suits against the
government seeking specific relief. The Court said that " [t] here are the
strongest reasons of public policy for the rule that such relief cannot be
had against the sovereign. The Government, as representative of the
community as a whole, cannot be stopped in its tracks by any plaintiff
who presents a disputed question of property or contract right."230

This explanation is different from the Court's explanation based on
the private law of agency: it has, at least, the virtue of facing squarely the
true nature of the nonstatutory suit, instead of burying such suits under
inappropriate rules of law developed in a different, private context. But
the Court's explanation rings hollow in light of other, successful nonstat-
utory suits such as Steel Seizure. There, the government was most certainly
stopped in its tracks, with regard to a matter of the highest importance.
If a disputed property claim can prevent the government from taking ac-
tions that the President of the United States has determined to be essen-
tial to the prosecution of a war, one would certainly think that the same
would be true of a subordinate bureaucrat's sale of some coal that the
government has determined to be surplusage.231 Perhaps Larson could
be justified by some arguments directed to the realities of the suit,23 2 but
the argument that public policy demands that government not be
stopped in its tracks by disputed property claims plainly fails to draw a
workable line between permitted and forbidden actions.

The lesson of Larson, like that of the successorship and indispensable
party cases, is that the problems of nonstatutory review cannot be solved
by application of rules based on the truth of a fiction. Regardless of the
view one ultimately takes of nonstatutory review-whether one thinks the
remedial imperative should trump sovereign immunity sometimes, al-
ways, or never-the courts, in deciding whether a nonstatutory suit may
go forward, must articulate a rationale related to the realities of such
suits. Otherwise, the line between permitted and forbidden suits will

that were inconsistent with its desired result. As with all nonstatutory cases, however, the
Court's inability to explain the matter in realistic terms prevented it from ending the
confusion about which nonstatutory cases are permitted and which forbidden.

230. Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 704 (1949).
231. Other successful nonstatutory review cases similarly show the government

"stopped in its tracks" by plaintiffs with disputed property claims. The Republic has not
fallen as a result, even though many of these cases concerned property held for military
use. See United States v. Lee, 106 U.S. 196 (1882) (military fort and national cemetery);
Wilcox v. Jackson, 38 U.S. (13 Pet.) 498 (1839) (portion of Fort Dearborn in Chicago,
occupied by United States for over thirty years at the time suit was brought); Meigs v.
McClung's Lessee, 13 U.S. (9 Cranch) 11 (1815) (garrison). Like Steel Seizure, these cases
show that the importance of the disputed property to the government and the
inconvenience that the government will suffer if its actions are disrupted are not obstacles
to providing relief to injured plaintiffs.

232. Justice Douglas, for example, concurring in Larson, stated that its principles
should apply to cases involving sales of government property, lest there be intolerable
interference with public administration. See 337 U.S. at 705 (Douglas, J., concurring).
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serve no rational purpose that could be supported by anyone. No good
can ever come of attempting to sort out which nonstatutory cases are "re-
ally" against the government. The comparison between Larson and Steel
Seizure shows that the dividing line is also not whether the suit will "stop
the government in its tracks." Nor can the line be derived from princi-
ples of agency law, which may work well in genuinely private cases, but
which serve only to exacerbate the problems of the nonstatutory suit
fiction.

In short, it is dangerous to tell a lie so convincingly that you believe it
yourself. The lesson of Larson finds a metaphorical echo in Mark Twain's
A Connecticut Yankee in King Arthur's Court, an echo that serves as a useful
reminder of Fuller's advice to users of legal fiction. In the book, Hank
Morgan, mysteriously transported from nineteenth century America to
sixth century England, uses his knowledge of modern technology to pro-
duce what are, to the people of the time, wondrous phenomena, which
he passes off as miracles. All this is much to the chagrin of Merlin, who
had previously built up quite a reputation as a magician, but who discov-
ers that "the magic of fol-de-rol" cannot stand up to the magic of science.
At one point, Merlin's magic fails to restore a holy well that had ceased to
flow. Morgan discovers that the well's masonry just needs some ordinary
repair, which he performs, and he then uses incantations, colored lights,
and rockets to make the repair seem miraculous. Reflecting on Merlin,
Morgan thinks:

He did everything by incantations; he never worked his intellect.
If he had stepped in there and used his eyes, instead of his disor-
dered mind, he could have cured the well by natural means, and
then turned it into a miracle in the customary way; but no, he
was an old numskull, a magician who believed in his own magic;
and no magician can thrive who is handicapped with a supersti-
tion like that.233

The judges who decided the problematic nonstatutory review cases were
hardly numskulls, but, like Merlin, they were handicapped by a belief in
their own magic. Magicians are all very well on the stage, but anyone who
started to believe that he really had supernatural powers would place his
reputation, to say nothing of his life and limb, in grave peril. Judges may
invent legal fictions to serve particular purposes, but they must never be-
come prisoners of their own creations. A fiction can function only if
judges maintain a consciousness of its falsity, and disregard the fiction
when its metaphorical consequences clash with its underlying purpose.234

233. Mark Twain, A Connecticut Yankee In King Arthur's Court 274-75 (Oxford
University Press 1996) (1889).

234. Recently, the Supreme Court completed its latest encounter with nonstatutory
review, Idaho v. Coeur d'Alene Tribe, 117 S. Ct. 2028 (1997). Space limitations preclude a
thorough discussion of the decision, but the case shows that no matter how long the
nonstatutory review doctrine persists, courts will still mishandle it by failing to maintain a
proper consciousness of its falsity.
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D. The Fix

The multiplication of problems with the fictional officer suit form
engendered scholarly agitation in the 1960s and 1970s for an amendment
to the APA that would remove the impediment of sovereign immunity.235

The original APA, it must be noted, did not eliminate nonstatutory review
suits. Although it codified much of the law ofjudicial review that existed
at the time of its passage, it contained no waiver of sovereign immunity.
It did not provide any particular form of action for plaintiffs aggrieved by
government conduct. Rather, after stating that persons aggrieved by
agency action are entitled to judicial review thereof,23 6 the APA stated
that "[t] he form of proceeding for judicial review is the special statutory
review proceeding relevant to the subject matter in a court specified by
statute or, in the absence or inadequacy thereof, any applicable form of
legal action."23 7 Thus, as was true before passage of the APA, where
Congress had passed a particular statute providing for judicial review of a
particular agency's actions, review would take place in accordance with

The Coeur d'Alene Tribe, claiming ownership by federal grant of submerged lands
under Lake Coeur d'Alene in Idaho, sued state officials for an injunction prohibiting them
from taking regulatory actions inconsistent with the Tribe's claim of ownership, and other
relief. The Supreme Court held that the suit could not proceed under the Ex parte Young
doctrine. As in Larson, the Court used language suggesting that, in determining whether
the suit could proceed, the critical question was whether the suit was "really" a suit against
the state. The Court said, for example, that the suit could not go forward because the
relief sought was "the functional equivalent" of a suit to quiet title to the submerged land.
Id. at 2040; accord id. at 2043 (O'Connor, J., concurring). Needless to say, every
nonstatutory review case is the "functional equivalent" of a forbidden suit against the
sovereign. That is why nonstatutory review was created. Although the Court gave some
more specific indications of why it thought this suit could not proceed, the "functional
equivalent" language and similar language in the opinion is likely to cause considerable
confusion in the lower courts.

Among the other reasons offered by the Court was the fact that the case dealt with
submerged lands, which have long been considered to be of special importance to the
sovereign. See id. at 2040-43. But a very similar argument might have been made in
Philadelphia Co. v. Stimson, 223 U.S. 605 (1912), in which a private party sought an
injunction barring a federal official from regulating his submerged property in an
allegedly unlawful way. The Court, applying the usual reasoning of nonstatutory review,
permitted the case to proceed. See id. at 618-20.

Two Justices in Coeur d'Alene did present a more realistic argument: they argued that,
in determining whether to let a Young suit proceed, a court should balance, in each case,
the state and federal interests involved. See 117 S. Ct. at 2038-40 (Opinion of Kennedy,
J.). Like Larson's suggestion that public policy does not permit the government to be
'stopped in its tracks" by disputed property claims, this argument at least has the virtue of
addressing the matter head-on instead of burying it in an encoded inquiry into whether a
given suit is "really" against the government. However, not only is this approach quite
inconsistent with the precedents upon which the two Justices rely to support it, see id. at
2045-47 (O'Connor, J., concurring), but cases such as Lee and Steel Seizure amply
demonstrate that the importance of a case to the government is not enough to bar relief to
an injured plaintiff.

235. See supra note 12.
236. See 5 U.S.C. § 702 (1994).
237. 5 U.S.C. § 703 (1994) (emphasis added).
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that statute. But in the absence of such a particular review statute, review
was to take place under "any applicable form of legal action." As the
legislative history of the APA makes clear, that phrase was specifically in-
tended to include nonstatutory review actions against government of-
ficers.238 The phrase "nonstatutory review" became something of a mis-
nomer after 1946, inasmuch as the APA, a statute, contemplated such
review. But the phrase continued to be used to distinguish those cases in
which a specific review statute waived sovereign immunity and expressly
permitted judicial review of particular kinds of governmental actions
from those cases in which only the general APA applied. In the latter
kinds of cases, nonstatutory review, proceeding under the fictional theory
of suits against officers in their personal capacities, was the "applicable
form of legal action" contemplated by the APA.23 9

Because the APA did not include a waiver of sovereign immunity, but
left suitors to the existing devices for getting relief against government
officers, actions for judicial review continued pursuant to the fictional
officer suit theory after the APA's passage, and continued to be plagued
by the sorts of problems reviewed in this section. These problems finally
led to the APA's 1976 amendments, which removed the immunity barrier
to suits challenging official action. The APA now provides:

An action in a court of the United States seeking relief other
than money damages and stating a claim that an agency or an
officer or employee thereof acted or failed to act in an official
capacity or under color of legal authority shall not be dismissed
nor relief therein be denied on the ground that it is against the
United States or that the United States is an indispensable party.
The United States may be named as a defendant in any such

238. See S. Rep. No. 79-752, at 26 (1945); U.S. Dep't of Justice, Attorney General's
Manual on the Administrative Procedure Act 97 (1947), reprinted in 15 I.C.C. Prac.J. 5, 79
(1948) (No. 5, Sec. II).

239. Similarly, it may seem odd to refer to cases against state officials as "nonstatutory
review" cases, since many are or could be brought pursuant to 42 U.S.C. § 1983. However,
§ 1983 does not abrogate state sovereign immunity, see Quem v.Jordan, 440 U.S. 332, 339-
41 (1979); the theory of nonstatutory review is necessary for that purpose. See Will v.
Michigan Dep't of State Police, 491 U.S. 58, 71 (1989) (state officials sued in official
capacity for monetary relief are not "persons" under § 1983, but under Young they are
persons when sued in official capacity for injunctive relief). Also, few suits against state
officers expressly invoked § 1983 prior to the significant expansion of that section effected
by the Supreme Court's decisions in Monroe v. Pape, 365 U.S. 167 (1961) (§ 1983 applies
to actions of state officials that violate state law), Monell v. Dep't of Soc. Servs., 436 U.S.
658 (1978) (municipalities may be sued under § 1983) overruling contrary holding in
Monroe 365 U.S. at 167, and Maine v. Thiboutot, 448 U.S. 1 (1980) (§ 1983 applies to
claims based purely on violations of federal statutes, including statutes other than civil
rights statutes), and the enactment of the Civil Rights Attorney's Fees Awards Act of 1976,
Pub. L. No. 94-559, 90 Stat. 2641 (codified at 42 U.S.C. § 1988 (1994)) which provides for
fee awards in § 1983 cases.
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action, and a judgment or decree may be entered against the
United States .... 240

The 1976 amendment finally resolved many of the problems surrounding
review of government action. The question whether a suit was "really"
against the government became immaterial if a suit against the govern-
ment was permitted.

It was the 1976 APA amendment that rendered fictional officer suits
far less important than they previously were. Now that, at long last, suit
could be brought against the United States itself for the relief previously
sought in such suits, the fiction in most cases became unnecessary. As a
result, nonstatutory review receded considerably in the collective legal
consciousness.2 4 1 Today, it is necessary to canvass the old cases to relearn
their lesson only on specific occasions when some special circumstance,
such as the Supreme Court's recent rulings in Franklin and Specter, ren-
ders the statutory review mechanism inadequate.

IV. THE PERSISTENCE OF NONSTATUTORY REVIEW

Before applying the fruits of our historical review to the current
question of the suability of the President, there is one last detail that must
be considered. As we have seen, the nonstatutory review form has a long
history of use in this country. But does it still exist? Or does the APA oust
courts of their traditional prerogative to enforce the law against individ-
ual government officers in cases not covered by the statute?

There is widespread agreement that nonstatutory review survived the
APA's passage. As noted in the previous section, it seems quite clear that
the original APA, as passed in 1946, did not eliminate nonstatutory re-
view. Rather, nonstatutory review was specifically intended to be one of
the "applicable form[s] of legal action" that could be used under the APA
itself.242 It was to be the form of action used when plaintiffs needed to
sue a government official with regard to whose actions no statute specifi-
cally waived sovereign immunity.

However, even though the APA plainly did not eliminate nonstatu-
tory review, one may ask whether it subsumed and cabined nonstatutory

240. 5 U.S.C. § 702 (1994), as amended by Pub. L. No. 94-574, § 1, 90 Stat. 2721, 2721
(1976).

241. This can be seen, for example, in the contrast between the first edition of Davis's
treatise, which contained over 70 pages examining the officer suit fiction (supplemented
by 46 pages in the 1970 Supplement), see 3 Kenneth Culp Davis, Administrative Law
Treatise §§ 27.01-27.10 (1st ed. 1958 & Supp. 1970), and the current edition, which
contains only a short section noting the availability of declaratory and injunctive relief as
an "important supplement to statutory review," and which does not examine the
underlying theory of nonstatutory review in any detail, Kenneth Culp Davis & Richard J.
Pierce, Administrative Law Treatise §18.4, at 179-80 (3d ed. 1994). Current casebooks on
administrative law devote little, if any, space to nonstatutory review. The fullest treatment
in a current casebook is probably that in Richard H. Fallon et al., Hart and Wechsler's The
Federal Courts and the Federal System 995-1027 (4th ed. 1996).

242. 5 U.S.C. § 703 (1994).
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review. Could it be that the APA, while expressly contemplating the con-
tinuation of nonstatutory review, constitutes Congress's comprehensive
catalogue of circumstances in which nonstatutory review may be used?
Under this theory, nonstatutory review would be an available form of ac-
tion by which APA review could be obtained, but it could not be used in
any case in which APA review is unavailable.

Such a reading of the APA would be inappropriate. First, it lacks
support in the APA's text. Nothing in the APA purports to be exclusive
or suggests that the creation of APA review was intended to preclude any
other applicable form of review. The APA's rarely-remarked section 12,
which provides that the Act does "not limit or repeal additional require-
ments imposed by statute or otherwise recognized by law,"243 although
possibly directed more toward substantive restrictions on agency behavior
than toward procedures for remedying agency misconduct, suggests a
nonexclusive interpretation. At the time of the Act's passage, Attorney
General Clark informed the Congress that this sentence was "intended
simply to indicate that the act will be interpreted as supplementing consti-
tutional and legal requirements imposed by existing law."244 Certainly,
the APA's declaration that it does not limit or repeal requirements
"otherwise recognized by law" suggests that Congress intended to permit
the continuation of judicially imposed restraints on executive action
other than those contemplated by the APA itself.

Moreover, reading the APA as exclusive would impute to Congress
an intent it has never evinced. To the extent the intent of Congress may
be discerned from legislative materials, it appears that Congress has
strongly supported the ability of the judiciary to confine the executive
within the bounds of law. For example, the Senate Report accompanying
the APA stated that "[i] t has never been the policy of Congress to prevent
the administration of its own statutes from being judicially confined to
the scope of authority granted or to the objectives specified" and that
"U] udicial review is of utmost importance... [and] is indispensable since
its mere existence generally precludes the arbitrary exercise of powers or
assumption of powers not granted."245 The Senate Report also appeared
to contemplate expressly the possibility that nonstatutory review could
supplement the review provided by the APA. After observing that the
first sentence of what is now 5 U.S.C. § 703 "is an express statutory recog-
nition of the so-called common-law actions [i.e., nonstatutory review] as
being [an] appropriate and authorized means of judicial review, opera-
tive whenever special forms of judicial review are lacking or insuffi-
cient,"246 the Report went on to note that "[t] he declaratory judgment
procedure, for example, may be operative before statutory forms of re-

243. 5 U.S.C. § 559 (1994).
244. U.S. Dep't of Justice, Attorney General's Manual on the Administrative

Procedure Act 139 (1947) (emphasis added).
245. S. Rep. No. 79-752, at 26, 31 (1945).
246. Id. at 26.
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view are available; and in a proper case it may be utilized to determine
the validity or application of agency action. '24 7 This point emphasizes
the nonexclusivity of APA procedures. Congress intended nonstatutory
review mechanisms to be permissible even where there was an express
statutory review mechanism referenced by section 703; the same should
follow a fortiori where there is no specific statutory review provision.

The APA's 1976 amendments 248 are similar. The amendments ad-
ded a waiver of sovereign immunity to the APA, but no language sug-
gesting that the statute is exclusive. The legislative history supports an
interpretation of the Act as nonexclusive. The focus of the process by
which the amendments were enacted was solely on expanding plaintiffs'
ability to get judicial relief against unlawful government action, not on
limiting it. As it did when passing the original APA, Congress, in consid-
ering the amendments, evinced support for the value of judicial re-
view.2 49 But there was no suggestion of limiting any available form of
review. On the contrary, the House Report noted that the 1976 amend-
ment did "not withdraw specific relief in any situation in which it is now
available."

250

247. Id.
248. Pub. L. 94-574, 90 Stat. 2721 (1976).
249. The House Report, in fact, demonstrated impatience with the limitations on

nonstatutory review developed in the types of cases discussed in Part III. The Report
remarked on the confusion inherent in a doctrine that had "developed by fits and starts
through... [a] series of fictions." H.R. Rep. No. 94-1656, at 6 (1976). It confirmed the
conclusion that the "problem is that judges who are not familiar with the history of the
fiction and its purpose attempt to make determinations whether the suit is actually
directed at the Government." Id. at 5. Attempting to make such determinations, the
Report noted, led to "hopeless confusion," id. at 7, to "lawyers and courts ... chasing
conceptual wil-o'-the-wisps," id. at 5, to a state of affairs in which "an average person with a
less experienced attorney will be thrown out of court by the sovereign immunity doctrine
while the wealthy corporation with expensive, experienced counsel will be able to sidestep
the doctrine," id. at 8, and, of course, to "unjust or irrational decisions," id. at 9.
Recognizing that courts "can make a useful contribution to the administration of
Government by reviewing the legality of official conduct which adversely affects private
persons," the House Committee recommended the 1976 amendments. Id. at 5.

250. Id. at 13. Strictly speaking, the quoted comment was directed at the second
proviso of the 1976 amendment, which states that the amendment does not authorize
judicial review if some other statute expressly or impliedly forbids the relief sought.

This understanding of the purpose of the 1976 amendment to the APA, in addition to
helping one understand the amenability of the President to suit, has the added bonus of
clearing up the mystery of Bowen v. Massachusetts, 487 U.S. 879 (1988). In that case, the
Supreme Court held that a court could order the Secretary of Health and Human Services
to pay money owed to the plaintiff State under the Medicaid program, even though the
APA's waiver of sovereign immunity is limited to cases in which the plaintiff seeks "relief
other than money damages." 5 U.S.C. § 702 (1994). The Court held that the statutory
term "money damages" covers only money awarded as compensatory relief that substitutes
for a suffered loss, and, therefore, that an action in which the plaintiff seeks a court order
that the defendant " 'give the plaintiff the very thing to which he was entitled'" is not an
action for money damages. 487 U.S. at 895 (quoting Dan B. Dobbs, Handbook on the Law
of Remedies 135 (1973)).
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Perhaps most important, courts should bring a liberal interpretive
attitude to the question of the APA's exclusivity. For the same reasons
that courts established nonstatutory review in the first place, they should
be very hesitant to interpret the APA as precluding it. As we have seen,
nonstatutory review serves functions vital to our constitutional system. It
promotes the rule of law and it provides remedies for those injured by
unlawful action. It produces better government as a result of government
actors knowing that their actions will be subject to judicial review.251

While the courts would have to consider the effect of a congressional
attempt to eliminate nonstatutory review, the fact is that Congress has
never given any indication of its desire to eliminate it as a general matter,
and only very rarely acts to preclude judicial review of specific executive
actions. In the absence of an express indication of Congress's intent to
interfere with nonstatutory review, the better assumption is that Congress
intends courts to continue to fulfill their historic role of requiring gov-
ernment officials to act lawfully and of providing relief to those injured by
unlawful government action.25 2

There is, in fact, general judicial and scholarly agreement that non-
statutory review was never eliminated and may still be used today. It may
be used in cases where the APA fails to provide a plaintiff with a rem-

The Court's reasoning has been criticized, see, e.g., Gregory C. Sisk, Two Proposals to
Clarify the Tucker ActJurisdiction of the Claims Court, 37 Fed. B. News &J. 47 (1990), but
the result can be seen as correct by applying a nonstatutory review perspective. The 1976
APA amendments expanded available remedies by eliminating the barrier of sovereign
immunity in cases seeking relief other than money damages, but it did not withdraw
remedies previously available under nonstatutory review. Instead of asking whether the
case came under the terms of the 1976 waiver, the Court could simply have looked at the
case as one that could have been brought even prior to 1976 using nonstatutory review.
Under that analysis, it would not matter whether the terms of the 1976 waiver of sovereign
immunity were met, since the addition of that waiver did not withdraw remedies previously
available.

251. See Davis, Sovereign Immunity, supra note 12, at 383, 390-91. Davis observes
that cases in which sovereign immunity is held to bar a remedy for unlawful governmental
action not only produce obvious substantive injustice, but also lead to the use of
governmental decision procedures that lack elementary safeguards designed to ensure
fairness. The availability of nonstatutory review promotes both substantive and procedural
fairness in government.

252. For a good example of a court using the reasoning suggested here, see Dart v.
United States, 848 F.2d 217 (D.C. Cir. 1988). With regard to an administrative action that
fell within the APA's exception for cases where "statutes preclude judicial review," 5 U.S.C.
§ 701(a) (1) (1994), the D.C. Circuit nonetheless reviewed and overturned the action
because it violated what the court held was a plain, statutory limitation on the agency's
authority. The court said that section 701(a) (1) "serves only to take away what the APA has
otherwise given-namely, the APA's own guarantee ofjudicial review. It does not repeal
the review of ultra vires actions that was recognized long before" via nonstatutory review.
848 F.2d at 224. The court made clear that the need to fulfill the remedial imperative
properly affected its view of the meaning of the APA. It stated that "chaos would plainly
result" from permitting unauthorized actions to go unchecked and, noting the favorable
view ofjudicial review taken by the Congress that passed the APA, it said that courts should
be reluctant to infer "that all review is cut off." Id.
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edy.25
3 It may even be used in cases where the APA does provide a rem-

edy, but the plaintiff, for some reason, prefers to use nonstatutory
review.254

Indeed, courts today engage in nonstatutory review quite frequently,
often without even thinking about it. Franklin v. Massachusetts illustrates
this point.25 5 The Court, although it dismissed the plaintiffs claim of
arbitrariness, determined that it had power to consider the plaintiff's
claims that the challenged census methods violated the Constitution.
Where did this power come from? Normally, it is the APA that permits a
plaintiff to bring a constitutional challenge to a federal agency action.256

How could the Court review the plaintiff's constitutional challenge in
Franklin, where the APA cause of action was unavailable? The Court
chose not to explain-a somewhat remarkable omission in light of the
Court's extensive analysis of its lack of power to review the plaintiff's stat-
utory claim.

2 5 7

The answer is that the Court was performing a classic nonstatutory
review. There was no statute authorizing the Court to decide whether the
Secretary's method of counting overseas military personnel was a proper
enumeration of the persons "in" each state. The APA, the Court held,
did not apply, and neither the plaintiff nor the Court suggested any other
statute that might. Rather, the Court was simply hearing a legal chal-
lenge to an action by a federal official who did not share the govern-
ment's immunity from suit. An injunction directed to the Secretary of
Commerce would have been an appropriate remedy if her actions had
been found to be unconstitutional. Although the action against the
Secretary was not a common-law action, relief would have been permissi-
ble under Ex parte Young. Franklin therefore demonstrates that the
Supreme Court still permits nonstatutory review to go forward even in
cases where review under the APA is unavailable.

Nonstatutory review may also be observed today in a whole class of
cases in which a plaintiff seeks a declaration that a newly-passed statute is

253. See, e.g., Specter v. Garrett, 995 F.2d 404 (3d Cir. 1993), rev'd on other grounds
sub nom. Dalton v. Specter, 511 U.S. 462 (1994); Dart v. United States, 848 F.2d 217 (D.C.
Cir. 1988); Peter L. Strauss et al., Gellhorn and Byse's Administrative Law 1113-19 (9th ed.
1995); Harold H. Bruff, Judicial Review and the President's Statutory Powers, 68 Va. L. Rev.
1, 21 (1982).

254. The D.C. Circuit made this point quite recently in Chamber of Commerce v.
Reich, 74 F.3d 1322, 1327-28 (D.C. Cir. 1996).

255. 505 U.S. 788, 801 (1992).
256. See 5 U.S.C. § 706(2) (B) (1994) (authorizing courts to hold unlawful and set

aside agency action found to be "contrary to constitutional right, power, privilege, or
immunity").

257. The Court's analysis consisted of only a single sentence-"[c]onstitutional
challenges to apportionment are justiciable"-and a single citation-United States Dep't
of Commerce v. Montana, 503 U.S. 442 (1992). 505 U.S. at 801. As Justice Scalia correctly
pointed out, the cited case cannot support the weight placed upon it, since the Court
conducted no analysis of the jurisdictional issue in that case either. Id. at 829 n.4 (Scalia,
J., concurring in part and concurring in the judgment).
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unconstitutional and an injunction against its enforcement. Consider,
for example, the spate of recent cases in which plaintiffs have challenged
the constitutionality of the Freedom of Access to Clinic Entrances Act.2 58

Plaintiffs have sought declaratory and injunctive relief in suits against the
U.S. Attorney General. 259

These cases are not APA cases. The Attorney General is an "agency"
within the meaning of the Act, but the action challenged by plaintiffs is
not "agency action." At the time these suits were brought (immediately
following passage of the Act), the Attorney General had not taken any
action. The plaintiffs were challenging the validity of the statute itself, as
passed by Congress, and Congress is not an "agency" under the APA.
Even assuming the plaintiffs might have attempted to squeeze the cases
into the APA somehow, they in fact did not: the plaintiffs did not even
raise the APA as the basis for the availability of review.

Even though the plaintiffs never made clear the cause of action that
permitted them to bring these suits, and even though government coun-
sel normally like nothing better than to raise threshold defenses, no
one-not the courts, and not the government's counsel in their briefs-
even raised the issue of whether the claims were barred by sovereign im-
munity. Again, the cases were classic nonstatutory review cases. The
plaintiffs soughtjust the sort of relief that was commonly awarded in non-
statutory cases of old: an injunction that a government officer not act
pursuant to unconstitutionally conferred authority.

Thus, nonstatutory review persists today. Although its theoretical nu-
ances are less commonly discussed, its basic format has sufficiently
worked its way into the legal system that it can be used unconsciously-a
point to which we will return in the conclusion of this Article.

V. NONSTATUTORY REVIEW AND THE PRESIDENT

An appreciation of the history of nonstatutory review makes it possi-
ble to see why nonstatutory review should be available in suits in which
the named defendant is the President of the United States. This conclu-
sion can be reached by simply (1) adhering to the basic theory of nonstat-
utory review, (2) applying certain facts that we all know about our na-
tion's government, and (3) following Fuller's admonition to use a legal
fiction with a complete consciousness of its falsity. More particularly, an
appreciation of the sources of the errors committed by courts engaging
in nonstatutory review in the past can help us avoid those errors now.
Those who recoil from the conclusion that a court may, in an appropriate
case, enjoin the President in the conduct of his official duties are, like the
courts that handled nonstatutory suits poorly in the past, caught in the
coils of a fiction taken as true.

258. 18 U.S.C. § 248 (1994).
259. See, e.g., Cook v. Reno, 74 F.3d 97 (5th Cir. 1996); Cheffer v. Reno, 55 F.3d 1517

(11th Cir. 1995); American Life League, Inc. v. Reno, 47 F.3d 642 (4th Cir. 1995).
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A. Nonstatutory Review Theory Applied to the President

A straightforward application of the principles governing nonstatu-
tory review reveals no special problem with a suit against the President.
Both the theory of nonstatutory review and its underlying purposes apply
as much to the President as to any other officer of government. Nonstat-
utory review has, moreover, long demonstrated its ability to handle the
substance of a suit against the President; the mere form of such a suit
should cause no problem.

As discussed earlier, the fundamental theoretical principle underly-
ing nonstatutory review is the legal separation of the sovereign's officers
from the sovereign itself. In the United States, this principle logically
applies to the President. The application of the nonstatutory review prin-
ciple to the President rests on a simple but fundamental fact about our
nation: the President is not the sovereign. The President, like every gov-
ernment official, is only an agent of the true sovereign, the people of the
United States. 26 0 Therefore, a nonstatutory action against the President
does not implicate sovereign immunity any more than a nonstatutory ac-
tion against any other government official. The theoretical structure of a
nonstatutory suit, in which it is deemed that a government officer does
not act for the sovereign when his actions are unlawful, encounters no
obstacle when applied to the President, since, in this country, the
President and the sovereign are distinct.

The principles motivating nonstatutory review also apply as much to
the President as to any other government officer. The remedial impera-
tive would be just as offended by denying a remedy when the President's
unlawful action invaded private rights, as by denying a remedy for such
an invasion caused by the unlawful action of any other officer. The status
of the officer whose actions caused the invasion of private rights makes
no difference to the person whose rights are invaded. The courts would
be able to vindicate Chief Justice Marshall's statement that "[t]he very
essence of civil liberty certainly consists in the right of every individual to
claim the protection of the laws, whenever he receives an injury,"261 only
if they could reach whatever officer might have inflicted the injury, even
if that officer were the President.

Similarly, the need to ensure that government officers obey the law
applies to the President. Marbuy itself, as noted earlier, specifically re-
marked on the inability of even the President to disturb legal rights.262

An oft-stated maxim of the American political system, which found clear
expression in Lee, also articulates this point:

No man in this country is so high that he is above the law. No
officer of the law may set that law at defiance with impunity. All

260. See supra notes 83-84, 126-130 and accompanying text.
261. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803).
262. See id. at 171.
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the officers of the government, from the highest to the lowest,
are creatures of the law, and are bound to obey it.263

To believe that these truisms apply to the President, it is only necessary to
believe that "no" means "no," "all" means "all," and "highest" means
"highest." Since no man is above the law, the President is not above the
law. Thus, the practical justifications for nonstatutory review, just as
much as its theoretical basis, are as applicable to the President as to any
other officer.

Perhaps most important, there is no problem with the substance of a
nonstatutory review action against the President. There can be no claim
that presidential action is so sensitive that it is always unsuitable for judi-
cial examination, for it is universally agreed that nonstatutory review may
be used to obtain judicial consideration of presidential actions. The most
notable example, of course, is the Steel Seizure case, in which President
Truman's executive order was considered in the context of a nonstatu-
tory suit against the Secretary of Commerce. 264 The courts reviewed the
President's order, held it to be unlawful, and enjoined compliance with
it. Other cases similarly show that it is routine for courts to review the
President's actions in the context of a nonstatutory suit against some
other official.2 65 Conducting such review in a suit against the President
eo nomine would involved no change from the substance of these suits.
The change would be one only of form, and one which nonstatutory re-
view theory is well-equipped to handle.

The suability of the President should, therefore, follow from a
straightforward application of the basic principles and themes of nonstat-
utory review. The substance of a suit naming the President as defendant
poses no problem, and nonstatutory review provides courts with a form of
action that comfortably fits such suits. All that is needed is the will to act
on what we all know-that the President, in this country, is not above the
law and does not wield sovereign authority. It is in summoning up this
will that we can be most aided by the understanding gained from our

263. United States v. Lee, 106 U.S. 196, 220 (1882); see also 5 U.S. at 170 ("It is not by
the office of the person to whom the writ is directed, but the nature of the thing to be done
that the propriety or impropriety of issuing a mandamus[ ] is to be determined."
(emphasis added)).

264. See supra text accompanying notes 131-136.
265. See Dames & Moore v. Regan, 453 U.S. 654 (1981) (President Carter's executive

order ending the Iranian hostage crisis reviewed, and upheld on its merits, in a
nonstatutory suit against the Secretary of the Treasury); Panama Refining Co. v. Ryan, 293
U.S. 388 (1935) (validity of an order issued by President Franklin Roosevelt under the
National Industrial Recovery Act reviewed in action against officials of the Department of
the Interior). More recently, President Clinton's order that the government not procure
goods from companies that replace lawfully striking workers was reviewed, held unlawful,
and enjoined in a nonstatutory review action against the Secretary of Labor. Chamber of
Commerce v. Reich, 74 F.3d 1322 (D.C. Cir. 1996). Even Marbury qualifies as such a case:
although suit was brought against Secretary of State Madison, Madison acted upon
President Jefferson's orders in refusing to deliver Marbury's commission. See Charles
Warren, supra note 102, at 234.
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examination of the history of nonstatutory review, because that history
reveals the flaw in the received doctrine.

Despite the simplicity of the reasoning that leads to the conclusion
that nonstatutory review may reach the President, the received doctrine is
the contrary. There must be some contrary principle that explains the
official conclusion that courts may never enjoin the President. What
fouls up the works of nonstatutory review when the President gets in-
volved? Why do courts forget the elementary fact that the President of
the United States is not the sovereign of the United States? In particular,
how can we explain why courts that would be entirely comfortable issuing
injunctive relief in Youngstown v. Sawyer recoil from the thought that they
might issue substantively identical relief in a case called Youngstown v.
Truman? Surely it is remarkable that a mere change in the form of the
case, without any difference whatever in the substance, should lead to a
different result.

After our review of the history of nonstatutory cases, the source of
the problem should be clear. Those courts that reject nonstatutory ac-
tions against the President have once again fallen into the trap of believ-
ing the nonstatutory suit fiction. These courts are treating nonstatutory
suits against the President as though they were really suits against the
President.

Two apparent problems follow from this false premise. First, in the
case of a suit that is truly a personal suit against the President- Clinton v.
Jones,266 for example-some scholars have suggested that the President
should have a temporary immunity from suit during his term in office.
This immunity, however, would not derive from or be akin to sovereign
immunity. Rather, it would be based on the notion that such suits pose a
significant danger that the President could be distracted from his vital
public duties by matters of purely private interest. The Constitution,
these scholars have suggested, should be read to provide the President
with a temporary immunity from civil suit analogous to the immunity
from civil arrest enjoyed by members of Congress while Congress is in
session.

26 7

The Supreme Court has recently rejected this theory, even in the
case of a truly personal suit, and so it poses no obstacle. However, even if
one disagreed with the Court's ruling in Clinton v. Jones and believed that
the President should, while in office, be immune from suits concerning
his personal behavior, a suit challenging the President's official behavior
would be quite different. Whatever the correct outcome in Jones, a non-
statutory review suit against the President, like all nonstatutory suits,
would not really be a suit against an individual government official at all.

266. 117 S. Ct. 1636 (1997).
267. See U.S. Const. art. I, § 6; Akhil Reed Amar & Neal Kumar Katyal, Executive

Privileges and Immunities: The Nixon and Clinton Cases, 108 Harv. L. Rev. 701 (1995); see
also Jennifer L. Long, Note, How to Sue the President: A Proposal for Legislation
Establishing the Extent of Presidential Immunity, 30 Val. U.L. Rev. 283 (1995).
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It would, in reality, be a suit against the United States. The President
would not suffer personal expense and distraction from his public duties
while he answered a nonstatutory review suit, because as with all nonstatu-
tory review suits, the United States would answer for the official conduct
of its agent. Government attorneys would handle the suit, as would be
appropriate since the government would be the true defendant. The suit
would not pose the "distraction" danger against which the suggested (and
now rejected) presidential immunity is intended to guard, just as the in-
numerable suits typically pending at any moment against the Secretary of
Health and Human Services do not prevent that official from carrying out
her duties.

To be sure, a nonstatutory suit challenging the President's official
action might be of great interest to the President. It might capture his
attention. But that is nothing new in nonstatutory review cases.
President Truman's attentions were, no doubt, riveted on the Steel Seizure
case when that case was pending, but the case was not therefore forbid-
den. Therefore, as Justice Breyer observed in his concurring opinion in
Jones, the rule must be that to take such steps as are necessary to respond
to a suit challenging official actions is part of a government officer's du-
ties, not a distraction from them.268 Nonstatutory review actions against
the President therefore suffer from no "distraction" problem of the type
said to be posed by suits such as Jones.2 69

The second problem is that the premise that the President is truly
the defendant seems to conjure up some notion that the suit violates the
separation of powers, as though the judiciary, by issuing an injunction to
the President, has exercised the executive power.270 Again, however, the
solution is to remember that a court can reach the correct outcome in
nonstatutory cases only if it uses the nonstatutory suit fiction with a con-

268. See 117 S. Ct. at 1656 (BreyerJ., concurring).
269. Conversely, it should be clear that the theory propounded in this Article has no

effect on cases such as Jones. Nonstatutory review, as this Article demonstrates, provides a
means by which the sovereign immunity of the United States may be avoided. It also
should avoid any portion of that immunity which is attached to the President in some
ineffable way, as courts mistakenly assume. But the theory of immunity that was advanced
by the President in Jones was an entirely different theory. In Jones, the President did not
claim an immunity like sovereign immunity. Rather, he claimed that the nation could not
afford to have the President distracted from his official duties by a suit that would demand
his attention for purely personal matters. Nonstatutory review, which was never relevant to
suits against officials regarding their personal affairs, neither helps nor hurts the plaintiff
in overcoming this practical argument.

Similar reasoning explains the potential difference between a nonstatutory suit
seeking equitable relief against the President and suits seeking damages against the
President for action taken by him in his official capacity. Because a damages suit threatens
the President's own purse, it could cause him to modify his official behavior for personal
reasons. Such an effect might be considered undesirable, as the Supreme Court held in
Nixon v. Fitzgerald, 457 U.S. 731, 753 (1982). But even if Nixon v. Fitzgerald is accepted, it
has no bearing on suits seeking only equitable relief.

270. The roots of this notion are examined more closely infra Part V.C.
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sciousness of its falsity. In handling a nonstatutory action against the
President, a court must maintain the dual state of mind necessary to all
nonstatutory suits: it must believe the suit to be a personal suit against
the named defendant long enough to hold that the suit evades the bar-
rier of sovereign immunity, but it must then remember that the suit is
really against the government whenever literal application of the fictional
belief that it is against an individual would lead to an inappropriate re-
sult. The role of the President as defendant is, like the role of the de-
fendant in all nonstatutory suits, nominal. It is a metaphor.

We learned earlier what action a court must take when the metaphor
used to escape the barrier of sovereign immunity causes a problem of its
own: the court must ignore that problem. The court's remedy in a non-
statutory case always runs against the government and always affects the
exercise of the executive power. The role of the President as defendant
brings this fact, perhaps, into sharper focus than usual, but the court
should remember that relief is, in truth, running against the government,
and should ignore the nominal defendant.

The concern over a suit against the President should be seen as just
the converse of the "indispensable party" problem discussed earlier,27 1 in
cases in which a plaintiff sued a local federal official for following the
orders of a national official. In those cases, plaintiffs' suits were dismissed
because plaintiffs had chosen too lowly a defendant. Here, the problem
is that the plaintiff has chosen too exalted a defendant: that, somehow,
the status of the defendant renders judicial action inappropriate. But in
each case, the problem is that the plaintiff named the Wrong fictional
defendant instead of the right fictional defendant.

If the prior sections achieved their purpose, then the reader received
the unsuccessful local/national officer cases with a rueful shake of the
head: how could so many smart judges be so foolish? How could anyone
care about the precise identity of a fictional defendant? Since the true
defendant in all nonstatutory review cases is the government, it can't re-
ally matter who the named, fictional defendant is. The named defendant
is a human prop, a device adopted for the instrumental purpose of avoid-
ing the doctrine of sovereign immunity.

Courts that maintained the necessary consciousness of the falsity of
the officer suit fiction held that a nonstatutory suit could proceed against
a local federal official, even though the relief in such suits "really"
amounted to judicial review of, and restraint on, the actions of a national
official who was notjoined as a party. A consciousness that, in all nonstat-
utory cases, the true defendant is the government should, insofar as sov-
ereign immunity is concerned, cause courts to be equally indifferent to
the exalted station of a fictional defendant, even if that defendant be the
President. A nonstatutory suit against the President, like any other non-
statutory suit, is in truth a suit against the United States. The plaintiff

271. See supra notes 189-206 and accompanying text.
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really seeks an order that the government either must or must not take
some action. The President is simply the officer through which the gov-
ernment acts in the particular instance.

To be sure, relief granted in such a suit might well affect the
President. But that is permissible. As discussed earlier, everyone agrees
that there is no problem with the substance of a nonstatutory suit against
the President. Even Justice Scalia, after stating in his Franklin concur-
rence that he was shocked, shocked to see that the district court had en-
tered an order against the President without even considering the insu-
perable separation-of-powers problems such an order posed,2 72 went on
to note that "[r] eview of the legality of Presidential action can ordinarily
be obtained in a suit seeking to enjoin the officers who attempt to en-
force the President's directive."273 This observation shows that any prob-
lem with entertaining an action against the President himself is not one
of substance, but merely one of delicacy.

Justice Scalia also said that "[u]nless the other branches are to be
entirely subordinated to the Judiciary, we cannot direct the President to
take a specified executive act."2 74 It is hard, however, to see how the ex-
ecutive branch would have been more subordinated to the judiciary if the
courts had ordered President Truman not to seize the steel mills than it
was by the judicial order that Secretary Sawyer not seize the steel mills.
The order against the Secretary had precisely the same effect on the
President's ability to get his most vital policies carried out as an order
against the President himself would have had. To claim that a judicial
order to the President would result in an unthinkable "subordination" of
the executive branch to the judiciary is therefore incorrect, since every-
one agrees that orders identical in substance to such orders can be issued
in nonstatutory cases. Indeed, judicial orders to executive officials, indis-
tinguishable in effect from judicial orders to the President, are made
every day, and although they serve to keep the executive branch within
the bounds of law, they leave it with all the discretion that law provides,
and so can hardly be thought to result in its "entire[ ] subordinat[ion]"
to the judiciary. Orders directed to the President personally would be no
different.

2 75

272. See Franklin v. Massachussetts, 505 U.S. 788, 826 (1992) (ScaliaJ., concurring in
part and concurring in thejudgment) ("It is a commentary upon the level to whichjudicial
understanding-indeed, even judicial awareness-of the doctrine of separation of powers
has fallen, that the District Court entered [an] order against the President without
blinking an eye.").

273. Id. at 828 (Scalia, J., concurring in part and concurring in the judgment).
274. Id. at 829 (Scalia, J., concurring in part and concurring in the judgment).
275. Justice Scalia is, in fact, the last person one would expect to distinguish between

Youngstown v. Sawyer and a hypothetical Youngstown v. Truman. Of all the Justices, he is the
firmest believer in unitary executive theory. As he explained in his dissenting opinion in
Morrison v. Olson, 487 U.S. 654 (1988), Justice Scalia believes that the Constitution vests
all, not merely some, of the federal government's executive power in the President. He
believes that all exercises of the executive power must be subject to the "exclusive control"
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In short, a nonstatutory suit against the President is no different
from a nonstatutory suit against any other official. It is an action to com-
pel the government to obey the law. The nominal role played by the
President as defendant must be ignored if it interferes with the fulfill-
ment of the remedial imperative.

Of course, it is important to bear in mind the limitations of this con-
clusion-limitations that further demonstrate the error of the view that
allowing nonstatutory suits against the President would result in the sub-
ordination of the executive branch to the judiciary. As noted earlier,
even in those cases in which its power was most strongly displayed, the
mechanism of nonstatutory review never eliminated all barriers to judi-
cial review of executive action. No claim is made here that nonstatutory
review avoids the normal barriers of standing, ripeness, mootness, or ex-
haustion of administrative remedies. The judiciary is always limited by its
role as a decider of cases and controversies; it can act only when a matter
comes before it in proper judicial form.

Nor has this Article considered what result would follow if Congress
attempted by statute to eliminate nonstatutory review, either in general
or in a particular case, and with or without replacing it with some other
review mechanism. The question of Congress's ability to curtail the judi-
ciary's exercise of the judicial power has been long debated, but it is rare
for Congress actually to attempt to strip the federal courts of power over
federal question cases. The traditions examined in this Article are those
that the judiciary follows in the absence of contrary directions from
Congress.

In addition, nothing has been said here about the standard of review
that a court should apply in reviewing presidential action. The
Constitution and the laws vest broad discretion in the President with re-
gard to many matters that might come before a court. As in cases against
any executive official, the court's task will be only to ensure that the
President's actions are within the range permitted by law; the court must
always refrain from usurping discretion vested by law in the President. In
light of the breadth of the President's powers, one would expect that in
many cases the standard of review applied by a court will be extremely
generous.

2 76

Finally, and perhaps most important, the availability of nonstatutory
review against the President still leaves open the possibility that there are
particular presidential actions that are judicially unreviewable. Indeed, it
seems likely that the President engages in unreviewable conduct more

of the President. Id. at 705, 724 n.4 (Scalia, J., dissenting). These beliefs should make it
particularly clear that there can be no meaningful distinction between ajudicial order that
the President not take an action, and ajudicial order that a cabinet secretary (or any other
executive branch officer) not obey a presidential directive to take that same action. Such
orders interfere equally with the exercise of executive power.

276. For a useful discussion of the standard of review question, see Bruff, supra note
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frequently than any other executive official. The critical point is that the
distinction between reviewable and unreviewable actions should be drawn
on the basis of something real, not something imaginary. It should turn
on a careful examination of the function involved in any particular case,
not on the identity of the named defendant.

For example, a court might conclude that it could not entertain a
suit for an order forbidding or compelling the President to receive a par-
ticular person as the ambassador of a foreign nation, even if the plaintiff
claimed that the President's action were contrary to statute or unconstitu-
tional. This conclusion would turn on the special nature of the
President's role in foreign affairs. It would imply that the decision to
receive or not receive an ambassador is committed to the President's un-
reviewable discretion, and that the decision is not appropriate forjudicial
reexamination in any lawsuit, whether brought against the President or
anyone else.

To reach this conclusion based on a consideration of whether the
particular presidential action challenged by a lawsuit is suitable for judi-
cial examination is one thing. What is deprecated here is the view that
simply because the President is the named defendant in a lawsuit, the suit
is automatically beyond the judiciary's competence. To take that view is
to be imprisoned by the fiction that the President, when named as the
nominal defendant, is the real defendant. Because the President is not
the sovereign, because he is not above the law, because wronged plaintiffs
are entitled to redress, and because actions nominally against the
President are as a practical matter indistinguishable from actions against
other officers that everyone agrees are permitted, nonstatutory review
should reach the President on the same terms as any federal officer.

B. Nonstatutory Review Against the President in Practice

The idea of nonstatutory review suits against the President is not
wholly theoretical. Although the Supreme Court has never adopted the
practice, the lower courts have, in fact, permitted plaintiffs to proceed
against the President by nonstatutory review. They have even issued in-
junctions to the President in such suits.

For example, when President Bush, near the end of his term in of-
fice, threatened to fire the Governors of the United States Postal Service
in a manner that allegedly would have violated statutes protecting their
tenure in office, the Governors sued him using nonstatutory review. They
sought an injunction that he not remove them from office, and the dis-
trict court entered a preliminary injunction to that effect over the govern-
ment's objection that no court could ever enter an injunction against the

[Vol. 97:16121678



SUING THE PRESIDENT

President.2 77 District courts have entered orders restraining the
President from removing other federal officials in similar cases.278

Perhaps the leading case of nonstatutory review against the President
occurred during the Nixon administration, when the D.C. Circuit enter-
tained a mandamus action concerning the President's failure to comply
with an allegedly nondiscretionary statutory duty to implement a pay in-
crease for federal employees.2 79 The court ruled for the plaintiffs, and,
although it had the delicacy not to issue an actual injunction or writ of
mandamus directed against the President, it concluded that it had the
authority to do so. 280 Instead of mandatory relief, the court issued a dec-
laration that the President was required by law to implement the pay in-
crease. The court stated that it would reconsider the issuance of manda-
mus if the President failed to take appropriate action, but such
reconsideration was rendered unnecessary by the President's compliance
with the declaratory judgment.281

These cases show that nonstatutory review against the President can
work in practice. The Republic did not fall because courts issued injunc-
tive relief against the President. Rather, the rule of law was upheld, and
plaintiffs were provided a remedy for their wrongs. It appears that the
higher in the judicial hierarchy one goes, the more difficulties courts
seem to have in reconciling the contradictions inherent in these nonstat-
utory cases. District courts, closest to the realities of a case and, perhaps,
feeling the impulse of the remedial imperative most strongly, have actu-
ally entered injunctions against the President, the D.C. Circuit preferred
to provide only a declaratory judgment, and the Supreme Court has been
the lone holdout from the entire theory.2 82

C. The Attractions of the Received Viw-and Their Refutation

Since nonstatutory review actions against the President are sound in
theory and have occurred in practice, the remaining question is, what
motivations lead some to take the view that such actions are impossible?
In light of nonstatutory review's history of similar problems, the previous
sections attribute this view to an inappropriate belief in the nonstatutory

277. See Mackie v. Bush, 809 F. Supp. 144, 148 (D.D.C.), vacated as moot, 10 F.3d 13
(D.C. Cir. 1993).

278. See, e.g., Berry v. Reagan, No. CIV.A. 83-3182, 1983 WL 538 (D.D.C. Nov. 14,
1983) (enjoining President Reagan from removing member of Commission on Civil
Rights); see also Staebler v. Carter, 464 F. Supp. 585 (D.D.C. 1979) (entertaining suit for
injunction restraining President Carter from replacing member of Federal Election
Commission-plaintiff lost on the merits).

279. See National Treasury Employees Union v. Nixon, 492 F.2d 587 (D.C. Cir. 1974).
280. See id. at 616.
281. See id.; Exec. Orders Nos. 11,777, 11,778, 3 C.F.R. 862 (1971-1975).
282. For a review of some other occasions in which courts have, in practice,

entertained suits against the President, see Laura Krugman Ray, From Prerogative to
Accountability: The Amenability of the President to Suit, 80 Ky. L.J. 739, 740-41
(1991-1992).
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review fiction: the reluctance to entertain a nonstatutory action against
the President is just another in a long line of errors that necessarily result
from treating the fiction as true. But perhaps this is too harsh a judg-
ment. Perhaps it fails to capture the true reasons that attract judges to
the doctrine that courts may not entertain suits against the President, or
issue an injunction against him.

This section explores other possible explanations of the judicial pref-
erence for this view. The Supreme Court provided its official list of rea-
sons when it decided Mississippi v. Johnson.2 83 This section explores those
reasons, reasons advanced by scholars, and a few other possibilities. With
regard to all, this section attempts to refute the reasons that might sup-
port this view. The most common refutation will be to observe that the
reasons offered do not successfully distinguish the President from any
other government official. If the arguments demonstrated that courts
could not enjoin the President, they would equally well show that the
courts could not enjoin any government official, a conclusion plainly con-
trary to accepted practice.

1. The Supreme Court's Arguments for the Received View. - Mississippi v.
Johnson, the lone case in which the issue of nonstatutory review against
the President reached the Supreme Court, was a challenge to the
Reconstruction Acts passed by Congress following the Civil War.28 4

These Acts declared that no legal state governments existed in ten south-
ern states. They divided those states into five federal military districts and
required the President to put each district under the control of an officer
of the United States Army.285 This officer had the duty to protect all
persons in their rights, to suppress insurrection, disorder, and violence,
and to punish all criminals, either through local civil tribunals or through
military commissions. The Acts, in short, put the southern states under
federal military rule. Pursuant to the Acts, President Andrew Johnson
assigned General E.O.C. Ord to command the federal military district
made up of the states of Mississippi and Arkansas. 28 6

The State of Mississippi observed that, by this Act, the federal govern-
ment abolished the government of Mississippi and exercised sovereign
power over the State. The Act permitted military commanders to deprive
persons of life, liberty, and property without trial by jury or any of the
other usual constitutional protections. It subordinated the civil power to
the military power. The Act, Mississippi argued, was therefore
unconstitutional.287

Mississippi sought leave to file an original bill in the Supreme Court,
seeking an injunction preventing the President and General Ord from

283. 71 U.S. (4 Wall.) 475 (1867).
284. See id. at 497.
285. See id. at 475.
286. See id. at 478.
287. Indeed, as Mississippi observed, PresidentJohnson had vetoed it for that reason,

and Congress had passed the Act over the President's veto. See id. at 497.
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carrying out the Act.288 The case, Mississippi asserted, fell within the fed-
eral judicial power, because it was a controversy between a state and a
citizen of another state,28 9 and it was within the Supreme Court's original
jurisdiction, because it was a case to which a state was a party.290 Attorney
General Stanbery, however, objected to the filing of the bill. Indeed, the
Attorney General asserted that the bill should be stricken under the rules
of procedure as "scandalous," because of its request for an injunction
against the President. 291

The Supreme Court agreed with the Attorney General. It held that
the bill could not be received, because the Court had no jurisdiction over
a bill to enjoin the President in the performance of his official duties.292

Mississippi v. Johnson obviously provides support for the view that the
courts cannot enjoin the President. The opinion provides the most offi-
cial list of reasons why courts take that view. In examining the Court's
reasoning, however, one discovers that none of the reasons offered suc-
cessfully distinguish between a case against the President and a case
against any other executive officer. Moreover, it is hard to find even one
reason on the list that is not squarely contradicted by other nonstatutory
review cases.

a. The Executive/ MinisterialDistinction. - In denying leave to file the
bill in Johnson, the Court relied first and primarily on the distinction be-
tween a "ministerial" action by a government officer and an action that is
"executive," with the latter term referring to those actions that require
the exercise of discretion.293 The Court stated that even if courts might
enjoin a government officer to take ministerial action, they may not en-
join the performance of executive action.2 94 The President's duties
under the Reconstruction Acts were hardly ministerial: he had to choose
officers to rule the military districts created by the Acts and determine
how much support those officers needed. Because the President's duties
required the exercise of considerable discretion, they could not be the
subject of an injunction. 295

288. See id. at 475.
289. See U.S. Const. art. III, § 2, cl. 1. PresidentJohnson was described in the bill as

'a citizen of the State of Tennessee." 71 U.S. (4 Wall.) at 475.
290. See U.S. Const. art. III, § 2, cl. 2.
291. Cf. Fed. K. Civ. P. 12(f) (permitting district court to strike scandalous matter

from a pleading); Sup. Ct. R. 17.2 (district court rules guide procedure in actions within
Supreme Court's originaljurisdiction). The Attorney General explained that he was using
the term "scandalous" in a Pickwickian sense: "So far as this bill seeks to make the
President a party, I have said from the first that it was scandalous. I mean, of course, in
legal language; that is to say, a suit not fit to be brought, and which no court in the United
States can sustain." 71 U.S. (4 Wall.) at 491.

292. See 71 U.S. (4 Wall.) at 501.
293. See id. at 498-99.
294. Marbuiy v. Madison, the Court recalled, was a case in which nothing was left to

discretion and the law required the performance of a single specific act. In such a case, a
court could order an officer to perform the act by issuing a writ of mandamus. See id.

295. See id. at 499.
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The Court's reasoning has a superficial attraction, because, to the
extent the Constitution and laws provide the executive with discretion,
the judiciary should not usurp that discretion. However, as any number
of other nonstatutory cases demonstrate, the distinction between ministe-
rial and executive action was irrelevant in the context of Johnson. In
Johnson, as the Court itself noted, "the interposition of the court [was]
not sought to enforce action by the Executive under constitutional legisla-
tion, but to restrain such action under legislation alleged to be unconstitu-
tional."296 The order sought by Mississippi would not have controlled the
exercise of discretion lawfully committed to the President under the
Reconstruction Acts. It would have made clear that the President had no
discretion to do anything under the Acts, because the Acts were
unconstitutional.

The Court stated that it was "unable to perceive that this circum-
stance takes the case out of the general principles which forbid judicial
interference with the exercise of Executive discretion." 297 The Court it-
self, however, exploded this faulty reasoning when it decided Ex parte
Young.298 There, the Court affirmed the trial court's injunction that
Minnesota's Attorney General refrain from bringing lawsuits to enforce a
criminal statute that the trial court had determined to be unconstitu-
tional. The Supreme Court had no trouble affirming even though the
determination whether and when to bring such suits plainly involves the
exercise of discretion. The Court simply observed that it is not a wrong-
ful judicial interference with an officer's discretion to enjoin him "from
doing that which he has no legal right to do."29 9 Innumerable nonstatu-
tory cases follow this principle.3 0 0 Insofar as the executive / ministerial
distinction was concerned, the Johnson case was easy. An injunction could
have issued to prevent the President from taking action pursuant to an
unconstitutional statute. This would not have restrained the President's
lawful discretion; it would simply have enjoined him from doing that
which he had no right to do.30 1

296. Id. (emphasis added).
297. Id.
298. 209 U.S. 123 (1908).
299. Id. at 159.
300. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer (Steel Seizure), 343 U.S. 579 (1952)

afflg 103 F. Supp. 569 (D.D.C. 1952) (enjoining seizure of steel mills-a discretionary
action, but one which President had no right to order); Hammer v. Dagenhart, 247 U.S.
251 (1918) (enjoining U.S. Attorney from enforcing child labor laws-prosecutorial
discretion controlled, but only to degree of forbidding its use to enforce unconstitutional
statute); Chamber of Commerce v. Reich, 74 F.3d 1322 (D.C. Cir. 1996) (enjoining
compliance with President's order that federal government not purchase goods from
companies that hire permanent replacements for striking workers-President's discretion
controlled to prevent violation of labor statutes).

301. See David P. Currie, The Constitution in the Supreme Court: The First Hundred
Years 300 (1985) (the Court's argument "would seem equally applicable to suits against
other government officers" and "wholly fails to persuade").
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Even moving beyond this easy case, the Court's reasoning treats the
problem of discretionary action too superficially. It ignores the fact that
there are two competing and contradictory strains of thought in its opin-
ions regarding the power of a court to enjoin an executive official as to
the performance of a duty that is not purely ministerial. On the one
hand, the Court is fond of saying that the courts cannot order executive
officials to take an action that involves discretion.30 2 On the other hand,
the Court has also stated the contrary principle that where an executive
official has discretion within limits, a court can order the official to re-
main within those limits.303

The choice between these two competing principles deserves a larger
treatment than it shall receive here. A little reflection, however, shows
that only the latter principle can explain a great variety of court decisions
and one's intuition about the proper judicial role. The principle that
courts may not interfere with executive discretion is perfectly correct if
understood in a limited sense: if an executive official is charged with
making a decision, and has multiple lawful options open to her, a court
may not interfere with her choice among those lawful options. Many
opinions in which the principle is stated, such as Marbury v. Madison, are
consistent with this understanding if read carefully.304 But it could hardly

302. In addition to Missisppi v. Johnson, see, e.g., Pennhurst State Sch. & Hosp. v.
Halderman, 465 U.S. 89, 110-11 (1984); Decatur v. Paulding, 39 U.S. (14 Pet.) 497, 515-17
(1840). Decatur shows this principle taken to extreme limits: the Court held that
mandamus could not issue where the determination of whether the plaintiff was entitled to
what she demanded required the interpretation of a less than perfectly clear statute. Such
interpretation, the Court held, involved sufficient "discretion" that mandamus could not
issue.

303. See Work v. United States ex rel. Rives, 267 U.S. 175, 177 (1925).
304. Consider, for example, ChiefJustice Marshall's several statements in Marbury on

this topic:
By the Constitution of the United States, the President is invested with certain
important political powers, in the exercise of which he is to use his own
discretion, and is accountable only to his country in his political character, and to
his own conscience....
The subjects are political. They respect the nation, not individual rights, and
being entrusted to the executive, the decision of the executive is conclusive....
[W]hen the legislature proceeds to impose on [a subordinate officer] other
duties; when he is directed peremptorily to perform certain acts; when the rights
of individuals are dependent on the performance of those acts; he is so far the
officer of the law, is amenable to the laws for his conduct; and cannot at his
discretion sport away the vested rights of others.
The conclusion from this reasoning is, that where the heads of departments...
act in cases in which the executive possesses a constitutional or legal discretion,
nothing can be more perfectly clear than that their acts are only politically
examinable. But where a specific duty is assigned by law, and individual rights
depend upon the performance of that duty, it seems equally clear that the
individual who considers himself injured, has a right to resort to the laws of his
country for a remedy.

Marbury v. Madison, 5 U.S. (1 Cranch) 137, 165-66 (1803). These statements could
perhaps be read to suggest that where the President and other executive officials act with
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be the case that simply because an executive official has discretion to
choose among lawful options, a court may not interfere with that choice
even if the official chooses an unlawful option.30 5

We need not, however, fully resolve the competing strains in the
courts' mandamus jurisprudence, because in any event, the distinction
between executive and ministerial action cannot justify a rule that courts
can never entertain actions against the President. Even had Johnson been
correct in its application of the distinction, the case would not stand for
such a rule, but for a rule that ought to apply regardless of the identity of
the defendant. The President sometimes acts with the type of discretion

discretion, they are not subject to judicial review at all, even for compliance with law. But
they are equally consistent with the theory that the courts simply may not review acts of
executive officials to the extent that those acts are not subject to constitutional or other
legal constraint. In 1803, after less than twenty years experience under the Constitution, it
was perhaps more necessary than it is today to make clear that it is not the role of courts to
second-guess political decisions outside the constraints imposed by law. Thus, for
example, when the President decides whether to sign or veto a bill passed by Congress, he
is, as ChiefJustice Marshall said, exercising an important political power, in the exercise of
which he is to use his own discretion. He is answerable for it only politically, precisely
because no one has a legal right to have him sign or not sign the bill ("[such acts] respect
the nation, not individual rights"). But where an official's action does affect individual
rights, and where there are legal constraints on that action, the official is answerable to the
expounders of the law, the courts. See Currie, supra note 301, at 67 n.19; Pushaw, supra
note 82, at 449-50.

Chief Justice Marshall's statements posit only two categories: one in which an
executive official acts with discretion and is subject to no legal constraint, and one in which
the official has a clear and specific legal duty. Marshall does not treat cases in which an
executive official has discretion, but within limits; where the official has a choice to make,
but where individual rights exist that impose legal constraints on that choice. His
statements, however, leave ample room for the theory that in such a case, the courts may
not interfere with the lawful exercise of an officer's discretion, but may correct unlawful
exercises of that same discretion.

305. For a full treatment of this subject, see generally 4 Kenneth Gulp Davis, supra
note 179, §§ 23:7-:14. As Davis observes, the rule against interference with discretion may
have grown out of an early belief that the only alternative to allowing executive officials full
control over discretionary action was to place full control over such actions in the judiciary.
Today, however, we readily perceive the middle ground of entrusting the initial choice in
discretionary matters to executive officials, with the judiciary exercising a limited review
that restrains executive choice only where it strays beyond the bounds of law or abuses the
discretion entrusted to it. See id. § 23:8; Joshua I. Schwartz, Nonacquiescence, Crowell v.
Benson, and Administrative Adjudication, 77 Geo. LJ. 1815, 1898-99 (1989). Courts
exercising this limited form of review very frequently enjoin executive officials with regard
to matters in which the officials have discretion, if the officials have exercised that
discretion unlawfully. The creation of a school system, for example, involves innumerable
discretionary choices, but a court may interfere where necessary to ensure that the choices
made satisfy constitutional norms. The remedy of injunction, used in such cases, has,
happily, escaped the restriction against any interference with discretion that often still
clings to the older writ of mandamus. However, courts still occasionally confuse matters by
declaring that a request for an injunction against a government officer is "essentially" a
request for mandamus, and then determining that the prerequisites for mandamus must
be satisfied before an injunction may issue. See, e.g., Swan v. Clinton, 100 F.3d 973, 976
n.1 (D.C. Cir. 1996).
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with which courts sometimes say they cannot interfere, but at other times
he is subject to the types of legal constraints that courts enforce. 306 Cer-
tainly, as the Steel Seizure case shows, a rule against interference with dis-
cretion ought to have no force in a case like Johnson, in which a plaintiff
seeks to enjoin the President from taking an unconstitutional action.

b. It's Never Been Done Before. - The Court next stated that the appli-
cation for an injunction was without precedent-a point, the Court said,
"of much weight against it."307 The Court did not seem to be referring to
the newness of suing the President, but to be making a broader point.
The Court said: "Had it been supposed at the bar that this court would,
in any case, interpose, by injunction, to prevent the execution of an un-
constitutional act of Congress, it can hardly be doubted that applications
with that object would have been heretofore addressed to it."0s8

There is, of course, a first time for everything. Whatever force the
Court's argument may have had at the time, it certainly makes no sense
today. The courts are constantly asked to prevent the execution of un-
constitutional acts of Congress, and they frequently do so by
injunction.3 0 9

c. The Court Could Not Enjoin Passage of the Act Itself. - The Court's
next argument was that it certainly could not enjoin the enactment of an
unconstitutional law.31 0 How, the Court asked, could a court ever issue
an injunction against the execution of a law by the President, if it could
not issue an injunction against the enactment of the same law by the
Congress? The two cases are indistinguishable, the Court believed, and
so the President cannot be enjoined from executing a law.

Again, this argument fails to explain the Court's distinction between
suits against the President and suits against any other executive official. It
could be made, with the same force, with regard to an injunction prevent-
ing any executive official from executing a statute, yet it has never trou-
bled the courts in any other nonstatutory review case. In numerous such
cases, the courts have restrained an executive official from executing a
statute, even though they would not have enjoined Congress from enact-
ing that same statute.3 1 ' A case against the President is not special in this
regard.

Moreover, if it is really necessary to demonstrate a distinction be-
tween enjoining Congress from enacting an unconstitutional statute and
enjoining the President from executing that same statute, one could

306. See infra text accompanying notes 349-354.
307. Mississipi v. Johnson, 71 U.S. (4 Wall.) 475, 500 (1867).
308. Id.
309. See, e.g., Hammer v. Dagenhart, 247 U.S. 251 (1918). There was necessarily a

first time that a court enjoined a U.S. Attorney (as it did in Hammer), but that did not cause
the court to stay its hand.

310. See 71 U.S. (4 Wall.) at 500.
311. Hammer v. Dagenhart, 247 U.S. 251 (1918) again provides an example, and Ex

parte Young, 209 U.S. 123 (1908), provides an analogous example regarding a state statute.
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readily explain the difference today in terms of the ordinary threshold
barriers to judicial review, which frequently distinguish between the exist-
ence of a law and its enforcement. Before a law is passed, it is doubtful
whether there can be any ripe controversy concerning it for a court to
consider, because one can never really know whether it will be passed or
not.31 2 Furthermore, even if a law is on the books, it is often held that a
law's mere existence does not mean that a court can pass on its constitu-
tionality. The mere existence of a law fails to create a live "case or contro-
versy" in the absence of a credible threat of enforcement against a plain-
tiff seeking to challenge it.s3

1 These explanations sufficiently distinguish
a suit seeking an injunction against the enactment of a law from a suit
seeking an injunction against its enforcement by the President. Once the
President is enforcing or is about to enforce the law, a person who is or
would be harmed thereby has standing to sue and a live controversy ex-
ists. The Court's argument therefore not only fails to distinguish between
the President and other officials, but it ignores what at least today would
be regarded as commonplace distinctions between a law's passage and its
enforcement.

d. Judicial Department Cannot Act on Executive Department. - The
Court finished its previous argument with this flourish, which is perhaps a
separate argument: "The Congress is the legislative department of the
government; the President is the executive department. Neither can be
restrained in its action by the judicial department; though the acts of
both, when performed, are, in proper cases, subject to its cognizance."3 14

This argument suggests that a sense that they should not restrain
"the executive department" is what motivates judges to refrain from en-
joining the President. But it is difficult to take seriously the assertion that
the judicial department cannot restrain the executive department. The
judicial department restrains the executive department every day. Of
course, here, the Court is asserting that "the executive department" con-
sists of the President alone. But the Constitution expressly recognizes
(what is obvious in any case) that the executive department consists of
multiple officers.3 15 The courts routinely restrain the executive depart-
ment by restraining officers other than the President, and this argument
contains nothing to distinguish the President.31 6

e. The Court Would Be Unable to Enforce an Order Against the President.
- The one reason given by the Supreme Court for not receiving the bill

312. Cf. Dellums v. Bush, 752 F. Supp. 1141, 1149-51 (D.D.C. 1990) (court would not
take action based on prediction as to whether Congress would disapprove of Gulf War).

313. See, e.g., Renne v. Geary, 501 U.S. 312, 320-23 (1991); Younger v. Harris, 401
U.S. 37, 41-42 (1971); Poe v. Ullman, 367 U.S. 497, 507-09 (1961).

314. 71 U.S. at 500.
315. For example, it grants the President the power to require in writing the opinion

of "the principal Officer in each of the executive Departments" on matters relating to their
duties. U.S. Const. art. II, § 2, cl. 1. It also states that Congress may vest the appointment
of inferior officers "in the Heads of Departments." Id. cl. 2.

316. See also supra notes 275-276 and accompanying text.
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in Mississippi v. Johnson that seems attractive today is that, if the Court
issued the order requested by the plaintiff, and the President refused to
obey it, the Court would be "without power to enforce its process."3 x7

According to this still-popular argument, the President's immunity from
judicial process rests on the "brute fact" that judges cannot coerce the
President.31 8 Its appearance shortly after the Lincoln presidency is fit-
ting, because "[i] t was Lincoln, more than any other President, who made
the judges familiar with this 'ultimate constitutional fact.' "'319

There are several reasons why this argument is incorrect. It fails at
both a practical and a theoretical level. Most important, this argument
proves too much. Like the other arguments examined above, it does not
distinguish between the President and other executive officials. The ar-
gument is that courts cannot issue judgments against the President be-
cause they would have no power to enforce those judgments if the
President chose to resist them. But if the President chooses to resist,
courts have no power to enforce their judgments against any executive
official.

If an executive official refuses to obey a court's judgment, the court
can order the official jailed for contempt. But who puts the official in
jail? Not the judges personally. And the Marshals Service works for the
President.3 20 If the President really wanted to resist to the fullest ajudg-
ment against any federal official, he could order the marshals not to en-
force any contempt judgment against that official.32'

The courts, therefore, are always dependent on the President for the
enforcement of their judgments against executive officials.3 22 The fact
that a court's judgment will be unenforceable if the President chooses to

317. 71 U.S. at 501. Attorney General Stanbery, making this argument, employed
some lovely rhetorical flourishes that few lawyers would dare use today. He pointed out
that in order to give the relief claimed by the petitioner, the Court, if the President refused
to obey its orders, would have to punish the President by putting him in jail:

He is there a close prisoner of this court, and to remain there until he dies, unless
he performs the orders of the court.

What then? The President deposed; the President made incapable of
performing the duties of his office! Certainly ajail, or a dungeon it may be, is not
a fit place to perform the duties and functions of President.

Id. at 487.
318. See Glendon A. Schubert, Jr., The Presidency in the Courts 319 (1957).
319. Id. Schubert contends that "[t] here was no such rule of presidential immunity in

1860." Id.
320. See 28 U.S.C. § 561 (1994) (United States Marshals Service is part of the

Department ofJustice and serves under the direction of the Attorney General, who serves
at the pleasure of the President). The President also controls the jails. See 18 U.S.C.
§ 4041 (1994) (Director of Bureau of Prisons also serves under Attorney General).

321. Under the statute, the President could order the Attorney General, who could
order the Director of the Marshals Service, who could order the United States Marshal for
the relevant court, who could order his or her subordinates not to enforce the court's
judgment. See 28 U.S.C. § 561.

322. Cf. Sup. Ct. R. 45.1 ("All process of this Court issues in the name of the President
of the United States.").
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defy it does not, however, prevent the court from issuing a judgment
against any other executive official. A court's dependence on the
President's willingness to enforce their judgments may be particularly
poignant in a case against the President himself, but the situation is not,
in reality, any different from the situation a court faces in any case against
any executive official.

The episode of President Lincoln's resistance to court decrees, often
cited in support of the argument that courts cannot enjoin the
President,3 23 in fact illustrates very clearly why the identity of the defend-
ant is irrelevant to the extent of a court's power. During the Civil War,
Lincoln took it upon himself to suspend the writ of habeas corpus.
Congress ratified his power to suspend the writ, but only after he had
already been doing so for two years.324 In Ex parte Merryman,3 25 Chief
Justice Taney, sitting as a circuit justice, issued a writ of habeas corpus
with regard to a person being detained by military officers. The writ was
ignored. The ChiefJustice issued an order of attachment based on con-
tempt, but that too was ignored, and, ultimately, the writ of habeas corpus
went unenforced.

Now, it is true that the Court found no means to enforce its writ on
this occasion,3 26 and to that degree the story is said to support the view
that the courts cannot enjoin the President. But a closer look at the story
shows that it makes a very different point, for the writ in question was not,
in fact, directed at the President. It was, as habeas corpus writs usually
are, directed at the official who commanded the place where the peti-
tioner was confined, who was a subordinate military officer, one General
George Cadwalader. Upon receiving the writ, Cadwalader answered that
the President had authorized him to ignore such writs at his discretion.3 27

The Chief Justice's contempt citation was also directed at General
Cadwalader, not the President, but it too went unenforced, because the
General simply refused to permit the marshal who was attempting to en-
force the citation to enter the fort he commanded.3 28

Thus, those who cite this Civil War experience in explanation of the
unique immunity from judicial process that the President enjoys have
missed its lesson. If the President is really going to resistjudicial orders, it
will not help the courts to direct those orders at subordinate officers.
Even assuming that there is something to the argument that the courts
must, on some extraordinary occasions, refuse to issue a judgment re-
quired by justice, lest the exposure of their physical powerlessness to en-

323. See, e.g., Schubert, supra note 318.
324. See Robert Scigliano, The Supreme Court and the Presidency 39 (1971).
325. 17 F. Cas. 144 (C.C.D. Md. 1861) (No. 9487).
326. Chief Justice Taney sent a copy of his opinion to Lincoln, but no attention was

paid to it. See Scigliano, supra note 324, at 42.
327. See 17 F. Cas. at 146.
328. See id. at 146-47.
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force the judgment forever destroy their ability to do justice,3 29 that argu-
ment does not distinguish cases in which the defendant is the President
from cases in which the defendant is any other executive official. It sim-
ply becomes one more argument, like unreviewability, that must be con-
sidered in each case, regardless of the identity of the named defendant.

A further problem with the "no enforcement mechanism" argument
is that there is no necessity for concern about whether there is any mech-
anism for judicial enforcement of an order against the President, if the
President chooses to obey the order. The argument ignores the very sig-
nificant self-regulating mechanisms that, on most occasions, prevent all
the branches of government from pushing matters to the point of a con-
stitutional crisis. In the case of ajudicial order directed at the President,
the simplest way for constitutional confrontation to be avoided is for the
President to obey the order. Although Lincoln's actions show that volun-
tary compliance cannot be expected at all times, evidence from recent
experience suggests that the President will, at least very frequently, com-
ply with judicial orders without the need for any further enforcement
mechanism.

3 30

It is not clear why a court's jurisdiction to issue an order should be
determined on the basis of remedial problems that may not occur. The
special problem of enforcing orders against the President was equally
present in Clinton v. Jones33 ' and United States v. Nixon,3 3 2 but those cases
were permitted to go forward. Chief Justice Taney, in Men yman, did not
flinch from issuing the orders that he thought were required by justice,
even though it had been made clear to him that his orders would not be

329. See authorities cited in John Hart Ely, Democracy and Distrust 47-48 (1980).
330. President Bush and other Presidents did not, for example, defy judicial orders

not to remove other executive branch officials. President Nixon acquiesced in the D.C.
Circuit's declaratory judgment in National Treasury Employees Union (NTEU) v. Nixon,
492 F.2d 587 (D.C. Cir. 1974), and he obeyed the Supreme Court's order in United States
v. Nixon, 418 U.S. 683 (1974), even though doing so played a significant role in the chain
of events that caused him to resign from office. Most recently, President Clinton has
voluntarily complied with subpoenas to testify in criminal cases and has not resisted
requests for interviews concerning his own actions from Independent Counsel Kenneth
Starr. See Clinton v.Jones, 117 S. Ct. 1636, 1649 (1997); Ruth Marcus, President Testifies
in Fraud Case, The Wash. Post, Apr. 29, 1996, at Al; Susan Schmidt & Ann Devroy,
Clintons Questioned by Independent Counsel, The Wash. Post, Apr. 23, 1995, at A6; see
also 1 Ronald D. Rotunda &John E. Nowak, Treatise on Constitutional Law § 7.1 (2d ed.
1992 & Supp. 1997) (collecting additional instances of presidential testimony). In Steel
Seizure, although the decree was not directed at the President, it is noteworthy that the steel
mills were returned to their owners the day after the Supreme Court's decision. See
Stephen L. Wasby, The Presidency Before the Courts, 6 Cap. U. L. Rev. 35, 44 (1976); see
also Nixon v. Sirica, 487 F.2d 700, 712 (D.C. Cir. 1973) ("[C]ourts in this country always
assume that their orders will be obeyed, especially when addressed to responsible
government officials.").

331. 117 S. Ct. 1636 (1997).
332. 418 U.S. 683 (1974).
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enforced.333 A court should do no less in the ordinary case, where its
orders may well be complied with voluntarily.

There are, in fact, good reasons why the President may usually be
expected to obey court orders voluntarily. Disobedience may carry with it
a significant political cost. While Lincoln may have made the judges fa-
miliar with the "ultimate constitutional fact" of their physical powerless-
ness, the judges, in their turn, have demonstrated to the President their
hidden, nonphysical power. In the matter of the Watergate tapes,
President Nixon's announcement that he would disobey a court order
directing him to produce the tapes "evoked a public reaction which his
chief aide later described as a 'fire-storm,"' causing him, within three
days, to promise to comply with the decree. 33 4 This case shows the error
of asserting that courts have no means of enforcing decrees against the
President. They have the moral force of their decrees, backed up by the
national habit of voluntary compliance and "a people's realization that
their freedom depends upon observance of the rule of law." a53

But finally, even assuming that the President did directly defy a court
order enjoining him to take or refrain from taking some act, accepting
the view that the courts would have no power to imprison the President
for contempt, and imagining that the people did not demonstrate moral
or political anger sufficient to induce the President to comply, it is far
from clear that the courts would, in all cases, lack any mechanism by
which their order could be enforced. Unless, like Lincoln, the President
were determined to exercise his powers of resistance to the very fullest, a
court might, in most cases, ensure compliance with its judgment by order-
ing government officials other than the President to behave as though
the President had obeyed the original injunction.

Suppose, for example, that, following the court's judgment in NTEU
v. Nixon,33 6 holding that the President was statutorily obliged to imple-
ment a salary increase for federal workers, the President had still declined
to do so. The court could have remedied the situation without hauling
the President off to jail. It could have directed all federal paymasters-all
the officials who actually cut checks-to behave as though the President
had complied with the court's original judgment. The President's defi-
ance would thus be rendered harmless, unless he were prepared to take
the further step of directing other officials to ignore court decrees.

Would this be an outrageous assertion of power by the court? Not at
all. It is a common maxim that "equity regards as done that which ought

333. Taney wrote: "[M]y duty was too plain to be mistaken. I have exercised all the
power which the Constitution and laws confer upon me, but that power has been resisted
by a force too strong for me to overcome." 17 F. Cas. at 153. The power conferred on the
court was not lessened by the existence of a stronger power.

334. Archibald Cox, The Role of the Supreme Court in American Government 8
(1976).

335. Id. at 7.
336. 492 F.2d 587 (D.C. Cir. 1974).
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to be done."33 7 In the nineteenth century, the Supreme Court had no
hesitation about taking concepts such as this quite literally, as was fre-
quently demonstrated in nonstatutory review cases. For example, in the
Virginia Coupon Cases,s3s the Court explained why it is no defense for the
named defendant in a nonstatutory case to show that he was just enforc-
ing a state law, if the state law is unconstitutional. Employing a rhetorical
flourish characteristic of nonstatutory review theory, the Court said:
"[The law relied on] is a legislative act of the government of Virginia, but
it is not a law of the State of Virginia. The state has passed no such law,
for it cannot; and what it cannot do, it certainly, in contemplation of law,
has not done."339 In the case of a President refusing to obey an order of
a court to do some act, the court might, in a similar vein, say, "though we
may not compel the President to comply, it is not within the contempla-
tion of the law that he would fail to comply." The court could say that the
President, in contemplation of law, had complied, and that it was there-
fore proper for the court to order subordinate officials to act accordingly.
Similarly, if the President, in defiance of a court order to refrain from
doing so, took some act the court had determined to be unlawful, the
court could hold the action void and order all other government officials
to ignore it. That was, in fact, essentially the relief granted in such classic
nonstatutory review cases as Steel Seizure, in which the courts ordered the
Secretary of Commerce to disobey the President's instructions. Courts
have the power to order officials to disregard instructions from the
President, and they could use that power as an enforcement mechanism
if the President chose to defy a judicial decree.3 40

The "no enforcement mechanism" argument therefore fails. It is
likely that no mechanism would be necessary to enforce ajudgment in a
case against the President, since experience shows that the President is
likely to comply with judicial decrees. If an enforcement mechanism

337. See, e.g., Travelers Ins. Co. v. Daniels, 667 F.2d 572, 576 (7th Cir. 1981) (where
deceased had failed to comply with judicial order to designate his daughter as the
beneficiary of his life insurance policy, daughter was entitled to proceeds of policy anyway,
as if deceased had complied).

338. 114 U.S. 269 (1885). For the facts of these cases, see supra note 178.
339. 114 U.S. at 288.
340. The D.C. Circuit provided a striking illustration of the degree to which judicial

creativity may be exercised in cases of this kind in its recent decision in Swan v. Clinton,
100 F.3d 973 (D.C. Cir. 1996). In that case, the plaintiff was a member of the Board of the
National Credit Union Administration (NCUA). President Clinton removed him from
office in a manner that he claimed violated his statutory tenure. Although it ultimately
ruled against the plaintiff on the merits, the court did consider the merits of the case, over
the government's objection that it lacked jurisdiction because it could not hear a suit
against the President. The court determined that, although it might be unable to give the
plaintiff any relief by issuing an order directed at the President, it could give the plaintiff
all the relief he sought by issuing orders to other federal officials, such as the Executive
Director of the NCUA. Indeed, remarkably, the court stated that it could issue orders to
executive officials not named as defendants to the extent necessary to give the plaintiff relief.
See id. at 979-80.
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were necessary, a little exercise of judicial creativity, that sustaining force
of nonstatutory review, would enable the courts to find one. But most
fundamentally, the argument fails to distinguish the President from other
executive officials. If the argument were taken seriously, it would demon-
strate that courts never have power to issue orders to any official in the
executive branch.

f. Congress Might Remove the President. - The final exhibit in the
Court's parade of horribles in Mississippi v. Johnson was that if the Court
issued the relief requested by the plaintiff and the President complied with
the Court's order, the President would be refusing to execute acts of
Congress. "[I] s it not clear," the Court asked, "that a collision may occur
between the executive and legislative departments of the government?
May not the House of Representatives impeach the President for such
refusal?"341

Certainly, if the Court had granted the relief requested by the plain-
tiff, its order would have required the President to disobey the orders he
had received from Congress. But the Court has not regarded such a "col-
lision" as a problem in other nonstatutory review cases. Again, Steel
Seizure provides an obvious counterexample. After the case, Secretary of
Commerce Sawyer faced the same sort of predicament: he had an order
from the President that he seize the steel mills and an order from the
Court that he not seize them. The President might have decided to fire
the Secretary for choosing to obey the Court's orders rather than his own.
But that was just too bad for the Secretary.3 42 Numerous other cases al-
ready discussed show that, in a nonstatutory review action, a court may
issue an order requiring an executive official to ignore an order from her
hierarchical superiors. Courts also regularly require executive officials
who are removable by impeachment to refuse to execute unconstitutional
acts of Congress.3 43

The feared "collision" between the President and Congress is there-
fore no defense to a nonstatutory review action. Moreover, although it
may seem almost picayune to point it out, the House of Representatives
has never impeached the President for obeying the orders of a court. If
the government had reached such a state that the House considered obe-

341. Mississippi v. Johnson, 71 U.S. (4 Wall.) 475, 501 (1867). The Court did not
answer these questions, but contented itself instead with saying that they "answer
themselves." Id.

342. Even the dissenters in Steel Seizure didn't suggest that courts could never order a
cabinet secretary to disobey the President. They just disagreed on the merits of the case
before the Court. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 667 (1952)
(Vinson, J., dissenting).

343. See, e.g., Reno v. ACLU, 117 S. Ct. 2329 (1997) (affirming order enjoining
Attorney General from enforcing certain provisions of Communications Decency Act of
1996); Lamont v. Postmaster General, 381 U.S. 301 (1965) (affirming order enjoining
enforcement of certain provisions of postal statute); Hammer v. Dagenhart, 247 U.S. 251
(1918) (affirming order enjoining United States Attorney from enforcing federal child
labor statute).
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dience to court orders to be an impeachable offense, all hope would be
lost anyway. Such a House of Representatives would find some reason to
impeach the President for something, whether he obeyed acts of
Congress or not (which, if you think about it, is pretty much what hap-
pened to President Johnson). 44

2. Other Arguments for the Received View. - The failure of the "colli-
sion" theory completes the list of unconvincing reasons offered by the
Court in Mississippi v. Johnson as an explanation of why judges hold that
they lack power to hear cases against the President. Can we think of any
other reasons? In the Johnson case itself, it is not too hard to hazard a
guess as to what motivated the Court. If the Court had heard that case, it
would have been obliged to pass on the validity of the Reconstruction
Acts, which would have been no easy matter, since those Acts were about
as "unconstitutional," in the most literal sense of the word, as acts of
Congress ever could be. Certainly, if Congress declared tomorrow that
ten of the states should be divided into federal military districts to be
governed by the armed forces of the United States, which could impose
criminal punishments via military trials without juries, everyone would
agree that Congress had overstepped its constitutional bounds. Accord-
ingly, it is understandable why the Court might have had no desire to
entertain Mississippi's complaint.345

344. Scigliano accepts the view that Congress would have impeached President
Johnson had he obeyed an order from the Supreme Court not to enforce the
Reconstruction Acts, and that the Supreme Court dismissed the litigation so as not to force
him to choose between his obligations to the legislature and the judiciary. See Robert
Scigliano, supra note 324, at 58-59 (1971). But relations between Congress and the
President were such that the Court's solicitude for Johnson did not save him from the
House's wrath. After a series of political disputes with Congress, Johnson was impeached
for removing Secretary of War Stanton from office in alleged violation of the Tenure of
Office Act, even though the Act's constitutionality and its applicability to Stanton were
both highly debatable. See William Rehnquist, Grand Inquests: The Historic
Impeachments of Justice Samuel Chase and President Andrew Johnson 228-31 (1992).
Thus, like the wolf in Aesop's fable, which proclaimed that it needed no excuse to eat a
sheep, Representatives who would vote to impeach the President for obeying court orders
would probably vote for impeachment even absent a court order to the President.

345. This is not to say that the Court reached an incorrect result in Johnson. The
Court may have believed that the Reconstruction Acts were necessary, even though, not
surprisingly, the Constitution makes no provision for what should happen following an
armed conflict among states of the Union. The Court's decision may simply have been, in
the time-honored tradition, a legal mechanism invented to avoid awkward cases. See
Alexander M. Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of
Politics 111-98 (Yale Univ. Press 2d ed. 1986) (1962). This possible motivation behind the
Court's avoidance of the Johnson case may also be discerned in other cases of the period.
See Georgia v. Stanton, 73 U.S. (6 Wall.) 50 (1867) (dismissing challenge to
Reconstruction Acts, similar to that in Mississippi v. Johnson, on grounds that it raised a
nonjusticiable political question); Ex parte McCardle, 74 U.S. (7 Wall.) 506 (1869)
(permitting Congress to withdraw jurisdiction from the Court to hear challenge to
Reconstruction Acts arising from habeas corpus petition). For another possible explanation
of Johnson, see Peter M. Shane & Harold H. Bruff, The Law of Presidential Power 44 (1988)
(explaining that the decision in Johnson "probably turned on the presence of
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This line of thought may, perhaps, explain the Johnson decision,346

but not why courts still follow it today. Since the reasons stated in Johnson
are unconvincing, let us see if there are any others that might resonate
better with modem thought.

a. The Presidency as Proxyfor Unreviewability. - It is not the purpose of
this Article to suggest that nonstatutory review will always provide a mech-
anism for plaintiffs to obtain judicial review of presidential action. Tradi-
tional barriers such as standing, ripeness, exhaustion, and just plain un-
reviewability may still stand in the way ofjudicial review. In particular, as
noted above, the barrier of unreviewability may apply far more often with
regard to the President than it would with other government officials.

This last point suggests another hypothesis as to why courts disclaim
all possibility of enjoining the President with regard to his official duties.
Could it be that, although the courts understand the theoretical distinc-
tion between the categories of "presidential action" and "unreviewable
action," the two categories are sufficiently close that courts believe it is
not worth maintaining a distinction between them in practice? Under
this theory, the identity of the nominal defendant serves as a proxy for
unreviewability analysis. Courts might believe that, in cases in which a
plaintiff has named the President as defendant, it is so likely that the
matter involved will present a political, nonjusticiable, or otherwise unre-
viewable question that it is better to have a blanket rule against such cases
than to puzzle them out one by one. The lack of such a blanket rule
might be thought to create a danger that courts will slip up and review
what should be an unreviewable action.

This argument appears attractive at first sight, because, in thinking
about the President's powers and duties, one is likely to begin by thinking
primarily about those deriving from the Constitution, which include
those most likely to raise unreviewability concerns, such as his power as
commander-in-chief of the armed forces and his power over foreign af-
fairs. The problem, however, is that the President also has innumerable
other powers, the exercise of which could give rise to questions that could
quite comfortably come within the scope of judicial consideration.

Franklin v. Massachusetts provides a good example.3 47  The
President's duty under the census statute is to transmit the final census
figures to Congress, along with a statement of the number of representa-
tives to which each state is entitled. The question of whether the census

nonjusticiable political questions, and on the unripeness of the challenge, rather than on
the amenability of the President to suit").

346. Note, however, that the Court has recently warned against attempts to discern
extralegal reasons behind its opinions. See Seminole Tribe v. Florida, 116 S. Ct. 1114,
1130 (1996) (disparaging Justice Souter's speculation that the physical inability of the
United States to compel states to pay their debts after federal troops were withdrawn from
the South as part of the Compromise of 1-877 explained the Court's approval of state
sovereign immunity as a defense in Hans v. Louisiana, 134 U.S. 1 (1890)).

347. 505 U.S. 788 (1992).
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statute requires overseas military personnel to be counted in a particular
way is certainly one that is inherently suitable for judicial consideration.
Other census cases show further statutory issues that could arise. For ex-
ample, the census statute resolves the question of how to deal with any
fractions left over when representatives are assigned to states in propor-
tion to state populations. It requires fractions to be handled by a method
known as "the method of equal proportions."3 48 If the President or the
Secretary of Commerce used some other method, it would be a routine
matter for the judiciary to consider whether the statute had been vio-
lated.3 49 NTEU v. Nixon,350 discussed earlier, also shows that the
President may have routine statutory responsibilities that do not raise the
sorts of considerations that would normally accompany a finding of
unreviewability.

The President's powers over other executive officials provide an-
other good example of presidential action that may be judicially reviewed
for compliance with specific legal norms. In several prominent cases, the
Supreme Court has considered the question of whether a President may
remove other executive officials.3 51 The question has always arisen in
these cases by some means other than the naming of the President as
defendant. However, a case in which an executive official sought an in-
junction directing that the President not fire her in violation of her statu-
tory tenure would raise no different legal question regarding the
President's power. The question whether the President had the power to
remove the official could hardly be unreviewable in such a case, given
that courts have reviewed exactly that question in numerous other
cases.3 52 Cases such as Steel Seizure, in which courts have reviewed the
President's actions in the context of a nonstatutory suit against some
other official, provide further examples of presidential action that is suit-
able for judicial review.

An examination of the President's powers and duties therefore
reveals that the President is subject to all sorts of legal constraints that are
perfectly suitable for judicial consideration. The "proxy" argument fails
on its own terms. It could have been correct, but it simply isn't. The

348. 2 U.S.C. § 2a (1994).
349. Cf. United States Dep't of Commerce v. Montana, 503 U.S. 442 (1992) (holding

that method of equal proportions is constitutional).
350. 492 F.2d 587 (D.C. Cir. 1974).
351. See Morrison v. Olson, 487 U.S. 654 (1988); Humphrey's Ex'r v. United States,

295 U.S. 602 (1935); Myers v. United States, 272 U.S. 52 (1926); cf. Bowsher v. Synar, 478
U.S. 714 (1986) (discussing Congress's ability to remove Comptroller General).

352. District courts have issued injunctions against the President in such cases. See
supra notes 277-278. Cf. Marbury v. Madison, 5 U.S. (1 Cranch.) 137 (1803). There,
Chief Justice Marshall deduced the justiciability of the question of Marbury's right to his
commission from the fact that the question whether Marbury was or was not ajustice of the
peace would have to be judicially determined in other cases, such as a case in which
Marbury was sued for damages, and his defense rested on his status asjustice of the peace.
See id. at 167.
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naming of the President as defendant is not a good proxy for whether the
actions involved present questions that the courts should not consider.35 3

That question should be considered in each case.35 4

b. Self-Restraint. - Another possibility is that, even though courts
logically do have the power to issue orders to the President, they volunta-
rily refrain from doing so because "the success of the separation of pow-
ers depends on each branch avoiding a test of the utmost limits of its
powers."3 5 5 The courts, under this theory, refrain from issuing orders
directly to the President just as the President refrains from ordering his
subordinates to ignore court orders directed at them.

This argument has two difficulties. First, it overlooks an important
way in which the judiciary differs from the other branches of government.
The President and the Congress can generally choose to refrain from test-

353. A similar answer would respond to the argument that any lawsuit against the
President implicates the political question doctrine. Certainly some lawsuits against the
President might implicate the doctrine (assuming it exists, see Louis Henkin, Is There a
"Political Question" Doctrine?, 85 Yale LJ. 597 (1976)). For instance, in the hypothetical
example given earlier of a suit seeking to forbid or compel the President to recognize a
particular person as the ambassador of a foreign nation, see supra text accompanying note
276, one might argue that, since the President is expressly given power under the
Constitution to "receive Ambassadors and other public Ministers," U.S. Const. art. II, § 3,
there is a "textually demonstrable constitutional commitment of the issue to a coordinate
political department," Baker v. Carr, 369 U.S. 186, 217 (1962), or that since the country's
foreign relations are involved, there is a "potentiality of embarrassment from multifarious
pronouncements by various departments on one question," id. But as the examples given
in this section show, not every suit against the President raises a political question. It is the
substance of the case, not the identity of the defendant, that matters.

The concern expressed in Baker v. Cart about the "impossibility of a court's
undertaking independent resolution without expressing lack of the respect due coordinate
branches of government," id., is also not present in every case in which the President is the
defendant. As Steel Seizure shows, a court does not show lack of respect for the President
simply by holding his actions to be unlawful. See also infra Part IV.C.2.c.

354. The argument that, if the courts consider the matter on a case-by-case basis, they
might slip up and review action that should be unreviewable, also leads nowhere. If that
argument were accepted, why should it apply only to cases in which the President is the
named defendant? The courts, as we have seen, are frequently called upon to review
presidential action in the context of a suit against some other official. In such cases, the
courts do not apply a blanket rule that because action is presidential, it is unreviewable.
They address the question case by case. If the fear of an incorrect decision were sufficient
justification for a blanket rule of nonreviewability, the rule would have to apply to all cases
in which review of presidential action is sought, not only to cases in which the President is
the named defendant. Nor could it realistically be argued that Congress has determined
that the matter is beyond judicial competence by specifying in a statute that the President,
rather than some subordinate official, must personally take some action. The history for
example, of how the President came to be inserted into the census process, see supra note
34, belies any claim that Congress's choice of an officer to carry out particular duties
carries with it such an implication.

355. The quotation is from Shane & Bruff, supra note 345, at 46, but it is taken
somewhat out of context, so the reader should not conclude that those authors would
necessarily accept the quotation as a reason for maintaining a unique immunity for the
President.
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ing the limits of their powers without treading on anyone's rights.
Congress may always decline to pass a statute, even one the Members be-
lieve to be constitutional, if the Members have some doubts about the
statute's constitutionality, or even if they simply believe that the statute,
although perfectly constitutional, would be an unnecessary affront to the
other branches of government. Failing to pass a statute would almost
certainly not violate anyone's rights. Similarly, if the President is contem-
plating some action that might stretch his powers to the utmost limit, it
will almost certainly be an action that no one has a right to demand that
he take. The power of the judiciary, however, is invoked under a claim of
right. If a court sends a plaintiff away without remedy out of courtesy to
the other branches of government, it may be withholding an action to
which the plaintiff has a right.35 6

Moreover, this argument, like the many others previously consid-
ered, is not really an argument for a unique immunity for the President.
Assuming it to be true that courts may need to deny claims of right in
order to avoid separation of powers problems, the principle cannot be
limited to cases where the President is the defendant. Clashes between
the judiciary and the executive can arise in numerous contexts, with Steel
Seizure, as usual, providing a good example.

Again, the identity of the defendant is simply not an adequate deter-
minant of whether the court should hear the case. History shows that the
naming of the President as a defendant is neither a necessary nor a suffi-
cient condition for a case to present a dangerous clash between branches
of government. For example, to judge from the result, President Nixon

356. See Cohens v. Virginia, 19 U.S. 264, 404 (1821) (Marshall, C.J.) ("The judiciary
cannot, as the legislature may, avoid a measure because it approaches the confines of the
Constitution. We cannot pass it by, because it is doubtful."). To be sure, the courts have
developed many techniques to avoid deciding troublesome questions. In cases that
implicate separation of powers concerns, the courts sometimes show great adroitness in
utilizing their permissible range of discretion. The battle between President Bush and the
Postal Governors, mentioned earlier, provides a good example. See supra text
accompanying note 277. There, the underlying point of contention was whether the
Attorney General or the General Counsel of the Postal Service had authority to represent
the Postal Service in postal rate litigation that was pending in the D.C. Circuit. The
President threatened to fire the Postal Governors if they did not agree to be represented by
the Attorney General. When the district court enjoined the President from firing the
Governors, the President (through Department of Justice lawyers) took an emergency
appeal and demanded summary reversal of the district court's injunction, on the ground
that no court could ever enjoin the President. The D.C. Circuit, instead of ruling on the
President's appeal of the district court's order, decided to hear argument on the
underlying question of litigation authority in the postal rate case. It resolved that question
favorably to the Postal Service, with the result that the controversy over the district court's
injunction melted away. See Mail Order Ass'n of Am. v. United States Postal Serv., 986
F.2d 509 (D.C. Cir. 1993). The court was later able to dismiss the President's appeal as
moot. See Mackie v. Clinton, 10 F.3d 13 (D.C. Cir. 1993). The Postal Governors
controversy shows how a court may permissibly exercise discretion to avoid separation of
powers concerns. By simply manipulating the order in which it decided pending cases, the
court made a troublesome case go away without disregarding anyone's rights.
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did not regard NTEU v. Nixon as a constitutional crisis. He simply had a
particular view of the meaning of statutes controlling federal workers'
pay. When informed by the D.C. Circuit that his view was incorrect, he
acquiesced without even seeking review by the Supreme Court. Con-
versely, as the Civil War experience demonstrated, an order may precipi-
tate a clash between the executive and the judiciary even if it is directed,
not at the President, but at a subordinate official. A desire to avoid test-
ing the limits ofjudicial power, assuming it to be a factor that courts can
appropriately take into account, should therefore be considered on a
case-by-case basis; it should not be a blanket rule applicable to cases in
which the named defendant is the President.

c. Delicacy, Respect, and Symbolism. - The failure of the various argu-
ments considered so far suggests that the whole matter comes down to a
point of delicacy. Somehow, it is thought to be just not fit that the
President should be called as a defendant at the bar of a court. Such a
proceeding is deemed to show a lack of respect for the presidency and to
be inconsistent with presidential dignity. Maintaining a formal immunity
for the President preserves a symbol of the separation of powers, and
denying it creates an undesirable symbolic suggestion that the judicial
branch, not the executive branch, is running the country. This argu-
ment, though not expressly stated in Mississippi v. Johnson, may be ob-
served, for example, in justice Scalia's concurring opinion in Franklin v.
Massachusetts, where he declares that it is just "incompatible with [the
President's] constitutional position that he be compelled personally to
defend his executive actions before a court," and complains, as discussed
earlier, that judicial orders to the President would leave the executive
branch "entirely subordinated" to the judiciary.35 7

In some ways, the argument from delicacy is the hardest to answer,
because it resists logical or empirical refutation. It is comparable to a
rule of manners, which may have to be accepted simply by virtue of its
customary force even if it is arbitrary. It takes the form of an axiom.

The logical answer, however, is that symbolism is not an adequate
justification for denying someone his or her rights. The value of preserv-
ing the symbolic notion that the President is not subject to judicial con-

357. 505 U.S. 788, 827-29 (1992) (ScaliaJ., concurring in part and concurring in the
judgment). Justice Scalia also attempts to defend this position on instrumental grounds.
He relies, for example, on the Court's statement in Nixon v. Fitzgerald, that the President's
immunity is a "'functionally mandated incident of... office.'" 505 U.S. at 827-28 (Scalia,J.,
concurring) (quoting 457 U.S. 731, 749 (1982) (emphasis added)). Fitzgerald, however,
concerned claims against the President for monetary damages, claims that the President
might have to pay personally. Immunity from such claims serves an obvious function: one
can imagine that the possibility of having to pay damage claims personally might deter the
President from taking official action. That is not to say, necessarily, that the immunity is a
good idea, but at least one can posit its real-world effect. It is harder to imagine, however,
that immunity from injunctive or declaratory relief has any significant influence on
presidential behavior, particular since the practical equivalent of such relief is so
frequently available in a suit against some other official.
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trol must be weighed against the harm caused to the rights of individuals
that preserving such symbolism entails. As the cases show, the harm can
be considerable. In Mississippi v. Johnson, the dismissal of the case permit-
ted the armed forces to arrest and punish American citizens without trial
by jury. In Franklin v. Massachusetts, the dismissal left unreviewed an al-
leged malapportionment of the Congress. A decision of the cases on
their merits might have led to the same results, but only after a determi-
nation that the actions involved did not entitle the plaintiffs to their de-
sired remedy. The question of right was left undecided by the Court's
dismissal of these cases on jurisdictional grounds. Similarly, if district
courts had not been willing to enjoin the President from firing govern-
ment officials entitled to statutory tenure protection, that tenure protec-
tion might have become largely hypothetical.

Thus, on the one side of the scale lies the symbolic value of preserv-
ing the formal notion that the President cannot be subjected to judicial
control, even though, in most cases, the exact practical equivalent of such
control is available in suits against other officers. On the other side lies
the real harm to individual rights that may come from refusing to enter-
tain suits against the President. Reality should triumph over symbol-
ism.35 8 Again, courts must apply the lessons of the history of nonstatutory
review. The nonstatutory review fiction was developed to provide relief
for injuries suffered at the hands of government while preserving the sym-
bolic notion that relief could not be had against the government itself.
Here, in avoiding one symbolic problem, nonstatutory review encounters
another. But history teaches us that courts must ignore problems caused
by the nonstatutory review fiction in order to permit it to fulfill the prom-
ise of the remedial imperative.

Moving beyond logic, one may answer the symbolic argument with a
symbolic argument. If one is to give weight to the symbolic value of
avoiding judicial orders directed at the President, it seems only fair to
take into account the symbolic value of permitting such orders. Such
orders would exemplify the principle, deeply embedded in our democ-
racy, that no person is above the law. They would demonstrate that the
law stands ready to remedy wrongs, even where the remedy requires ac-
tion (or inaction) by our highest government officers. These principles
lie at the heart of the promise of equal.justice under law. Permitting
lawsuits against the President would also demonstrate symbolically that all

358. Ironically, no one has articulated this point better than Justice Scalia. In
explaining why the government should not be able to justify warrantless drug testing of
customs employees on the symbolic ground that those who enforce the drug laws must
themselves be drug-free, he said: "I think it obvious that... the impairment of individual
liberties cannot be the means of making a point; that symbolism, even symbolism for so
worthy a cause as the abolition of unlawful drugs, cannot validate an otherwise
unreasonable search." National Treasury Employees Union v. Von Raab, 489 U.S. 656, 687
(1989) (Scalia, J., dissenting); see also Texas v. Johnson, 491 U.S. 397, 410-19 (1989)
(government interest in preserving symbolic value of national flag does not justify
restriction on First Amendment freedoms).
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government officers are but the servants of the sovereign people of the
United States, another principle basic to our democracy.35 9 Presidential
immunity from suit creates a counterdemocratic, monarchical symbol of
unrestrained personal power. If we are really to care about the symbol-
ism of lawsuits, we should use lawsuits to create symbols supporting the
principles upon which the nation was founded, not symbols that contra-
dict those principles.

One may also ask exactly why the President would be thought to suf-
fer an impermissible loss of dignity if he were personally sued regarding
his official conduct. In what would this loss of dignity consist? Would it
consist in the mere fact that the President would be called to the bar and
would have to submit to the orders and ultimately to the judgment of a
court? That could hardly be, because the power of courts to summon the
President has been specifically approved.3 60 Perhaps, then, it consists in
a special loss of dignity resulting from judicial review of the President's
official actions. But that cannot be right either, because, as we have seen,
judicial review of the President's official actions is commonplace.361 But
if neither the appearance of the President as defendant, nor judicial con-
sideration of the President's official actions, is itself objectionable, it is
hard to understand why a case in which the two are combined is some-
how "incompatible with [the President's] constitutional position."3 62

Indeed, it is far from clear that we should even accept the notion
that there is any unseemliness or loss of dignity attached to appearing as a
defendant in a court of law. De Tocqueville, for example, took a dis-
tinctly contrary view. He observed that when a person "submits to that
right of authority which he acknowledges in a fellow creature, he rises in
some measure above the person who gives the command."363 Not only
was government not weakened in the United States by rendering public
officers subject to judicial review, but "Americans seem, on the contrary,
to have increased by this means that respect which is due to the authori-
ties, and at the same time to have made these authorities more careful
not to offend."364 The dignity of the presidency and the respect inherent
in the position might thus be enhanced, not diminished, by permitting
suits against the President. The availability of such suits would assure the
public that the President conducts himself according to law.

Symbolism, therefore, may concur with logic in supporting judicial
power to entertain suits against the President. The symbolic value of pre-

359. See The Federalist No. 78, at 467 (Alexander Hamilton) (Clinton Rossiter ed.,
1961); Amar, supra note 81, at 1434-37.

360. See Clinton v. Jones, 117 S. Ct. 1636, 1652 (1997); United States v. Nixon, 418
U.S. 683, 707 (1974).

361. See, e.g., Chamber of Commerce v. Reich, 74 F.3d 1322 (D.C. Cir. 1996);
Youngstown Sheet & Tube Co. v. Sawyer (Steel Seizure), 343 U.S. 579 (1952).

362. 505 U.S. at 827 (Scalia, J., concurring in part and concurring in the judgment).
363. 1 Alexis de Tocqueville, Democracy in America 254 (Henry Reeve trans., Vintage

Books 1945) (1835).
364. Id. at 108.
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serving a presidential immunity from process should not, in any event, be
permitted to work injustice by defeating individual right.

d. Is It All Worth It? - One might question whether the change here
advocated, even if logically correct and symbolically appropriate, is worth
making. In the previous section, it was argued that permitting the courts
to entertain suits against the President is necessary in order that the
courts be able to fulfill the remedial imperative by enforcing private
rights. It was also noted, however, that in most cases, private rights vio-
lated by presidential action can be enforced via some other mechanism,
such as a nonstatutory suit against some subordinate official, since it is
rare for the President personally to injure someone without the participa-
tion of any other official. Similarly, in discussing the problem of enforce-
ment of a court's decree in a case against the President, it was noted
earlier that, in the event of presidential intransigence, a court might, in
the end, be compelled to remedy a plaintiffs injuries by issuing orders
against other government officials. So why bother with suits against the
President? Even if presidential actions have the potential to violate indi-
vidual rights, it would seem rare for the injured party to be truly without
remedy.3 65 Requiring the injured party to find some other officer to sue
will cost little and will avoid "needless head-on confrontations between
district judges and the Chief Executive."3 66

Once again, the history of nonstatutory review suggests the answer.
Nonstatutory review works only when judges keep their minds fixed on its
ultimate purpose. Whenever some distraction is introduced, whenever
one attempts to maintain a discontinuity, a fiction within the fiction, a
cyst in the body of the law, the way is opened to confusion and error.
Maintaining presidential immunity from suits exposes courts to this risk,
because it makes the result in cases turn on what should be an irrelevant
point-the identity of the fictional defendant.

Because an irrelevant change in the facts of a case should not change
its outcome, the maintenance of a unique immunity from suit for the
President gives the government a dangerously powerful argument to
block suits against other officers. The government can argue that a suit
against some other officer is, for all practical purposes, the equivalent of a
suit against the President. Therefore, the government can argue, the suit
should be dismissed, lest the plaintiff be permitted to do indirectly what
she cannot do directly: force the President to submit to judicial control.
The government made precisely this argument in the Steel Seizure case.
Appearing at oral argument in the district court, Assistant Attorney
General Baldridge declared, "[o]ur position is that there is no power in
the Courts to restrain the President and, as I say, Secretary Sawyer is the

365. See Arvo Van Alstyne, Judicial Protection of the Individual Against the Executive
in the United States of America, in 2 Judicial Protection Against the Executive: National
Reports 1123, 1128 (1970) ("The apparent immunity of the President from judicial review
is... of little practical significance.").

366. 505 U.S. at 828 (Scalia, J., concurring in part and concurring in the judgment).
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alter ego of the President and not subject to injunctive order of the
Court."

3 6 7

Worst of all, the government's argument is quite truthful. Suits like
the Steel Seizure suit are the practical equivalent of suits against the
President. The situation presents the chief recurring problem that has
always plagued nonstatutory review: the government can argue, truth-
fully, that a plaintiff's suit is practically identical to a suit that is forbidden.
Previously, the forbidden suit was one against "the government"; here, it
is one against the President. As we saw earlier, such arguments led to the
dismissal of many a worthy case.

The Court was not fooled in Steel Seizure, but other cases show that
courts, including the Supreme Court, are quite capable of confusion with
regard to suits that are equivalent to suits against the President. Con-
sider, for example, Mississippi v. Johnson.3 68 One might wonder why
Mississippi's counsel was so careless as to choose PresidentJohnson as the
defendant for that suit. Surely it should have occurred to him that such a
choice was asking for trouble. One might ask why, at the very least, he
did not, in addition to suing the President, sue the next officer in line.
Why didn't he ask the court to issue an injunction against the military
officer named by PresidentJohnson to take charge of the federal military
district encompassing Mississippi?

The answer is that that is exactly what he did. Mississippi named as a
defendant, not only the President, but also General E.O.C. Ord, who was
to have command of Mississippi under the Reconstruction Acts. 369 What
happened to that part of the case? It vanished into thin air. Having con-
cluded after elaborate explanation that Mississippi's suit against President
Johnson was so forbidden that the very bill of complaint was, in legal
terms, "scandalous," so that it could not even be received for filing in the
Supreme Court, the Court could hardly have stated that the suit against
General Ord was just fine and would be allowed to proceed. Obviously,
that suit, in practical effect, would have been the precise equivalent of the
suit against the President. So the Court's opinion, after reciting that
General Ord was a named defendant, makes no further mention of that
fact at all. The conclusion that the President could not be named as a
defendant led to the dismissal of the entire case.

Although this flaw in Johnson may perhaps be attributed merely to
the exceptional circumstances involved in that case, a similar problem
may be observed in the much more mundane case of Secretary v.
McGarrahan,370 a nonstatutory review action against the Secretary of the
Interior, in which the plaintiff sought a mandamus ordering the Secretary
to issue a land patent. Among the several reasons the Court offered for
affirming the denial of the mandamus was that the relevant statute re-

367. H.R. Doc. No. 82-534, pt. 1, at 362 (1952).
368. 71 U.S. (4 Wall.) 475 (1867).
369. See id. at 475.
370. 76 U.S. (9 Wall.) 298 (1869).
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quired land patents of the type requested to be signed by the President
personally.371 Hence, even though the plaintiff claimed a right to the
patent, and even though, had the plaintiff been correct, there would have
been no discretion to deny the patent, the Court was of the view that the
President's involvement made it impossible to issue a mandamus to the
Secretary. The Court apparently rejected the possibility that it could just
order the Secretary to issue the patent. The problem was reminiscent of
the local/national officer cases reviewed earlier.3 72 The superior officer
being (supposedly) beyond the Court's reach, the Court refused to con-
sider relief against the inferior officer that would draw the superior's ac-
tion into question.

It would be all very well if the federal judiciary could agree en masse
that, in a nonstatutory suit against an executive official, the fact that a
court may be called upon to review the lawfulness of presidential action is
not a problem. The history of nonstatutory review, however, should
cause us to suspect strongly that forbidding suits against the President,
while permitting practically equivalent suits against his subordinates,
would lead to obstructionist arguments by government counsel, missteps
by plaintiffs' counsel unfamiliar with the intricacies of the doctrine, the
drawing of meaningless distinctions by courts, and injustices perpetrated
on injured plaintiffs. No matter how good everyone's intentions are,
some cases will get dismissed on the ground that they are "really" against
the President.

Furthermore, there are some cases, although perhaps not a large
number, in which it would be difficult, if not impossible, to identify an
appropriate defendant other than the President. Consider, for example,
cases in which executive officials have sued the President, seeking an or-
der that he not remove them in violation of their statutory tenure protec-
tion. What other defendant could these plaintiffs name? Only the
President has the power to take the action removing them; an order that
no one else do so will not help. If the district court cannot order the
President to respect the plaintiffs' tenure, they will be subject to wrongful
removal. It seems well established that they may later recover their sal-
ary,3 73 but that hardly protects what really matters-their statutory right
to remain in office. The availability of another remedy to preserve that
right is doubtful.

Maintaining a personal immunity for the President therefore would
cause genuine harm. Not only would it expose plaintiffs to the danger of
erroneous dismissals, a danger that the history of nonstatutory review
should cause us to take very seriously, but there would be at least some
cases in which the immunity would be likely to deny all relief to an in-
jured plaintiff, thus frustrating the remedial imperative.

371. Id. at 314.
372. See supra notes 189-206 and accompanying text.
373. See Humphrey's Ex'r v. United States, 295 U.S. 602, 604 (1935).
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e. Is It Possible? - Finally, one might wonder whether there is any
hope for this theory. If the Supreme Court has gone to such trouble to
establish that the President is not subject to suit under the APA, why
would anyone think the Court would approve actions seeking equitable
relief against the President based on nonstatutory review?

The answer lies'in the important technical consequences of inter-
preting the APA to cover the President. If the President were an "agency"
within the meaning of the APA'sjudicial review provisions, he would, pre-
sumably, be an "agency" for other APA purposes as well. That would sub-
ject the President to the numerous affirmative requirements of the APA
that go well beyond the codification of nonstatutory review practice and
that are not needed to fulfill the remedial imperative. The President
would, for example, be subject to the Freedom of Information Act,3 74

which might be undesirable and which would certainly compel the courts
to face numerous problems of executive privilege. In addition, the
President's executive orders might constitute "rules" subject to the
rulemaking provisions of the APA, which would require substantial depar-
tures from longstanding practices with regard to the issuance of such or-
ders. These consequences may help explain the Supreme Court's deci-
sion that the President is not subject to the APA.3 75

So far as the President is concerned, nonstatutory review possesses
distinct advantages over the APA. The APA is an extremely broad and
general statute. One of its purposes is related to the purposes of nonstat-
utory review, the fulfillment of the remedial imperative by compelling the
government to comply with law. In addition, however, it also imposes all
sorts of affirmative requirements designed to improve administrative
practices. Because of its breadth and general applicability, the APA may
well be too blunt an instrument to deal with particular concerns that ap-
ply to the President. But because nonstatutory review is a judicial crea-
tion, judges can modulate it appropriately. They can use it in suits
against the President to the extent necessary to fulfill the remedial imper-
ative, without exposing the President to the procedural requirements and
the degree of judicial control that have, under the APA, been deemed
suitable for agencies in general. Nonstatutory review's judicial origin is
once again a strength. The Supreme Court might be willing to approve
review of presidential action using nonstatutory review, even though it
would not subject the President to the full range of APA requirements.

374. 5 U.S.C. § 552 (1994).
375. Although the Supreme Court did not specifically comment on these points in

Franklin v. Massachusetts, 505 U.S. 788, 801 (1992), it cited the opinion ofJudge Wald of
the D.C. Circuit in Armstrong v. Bush, 924 F.2d 282, 289 (1991), which had previously
concluded that the President is not an APA "agency." Judge Wald specifically noted some
of these undesirable collateral consequences that a contrary holding would have.
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CONCLUSION: BEYOND THE PRESIDENT

If this Article has achieved its purpose, it has caused the reader to
rethink the amenability of the President to judicial review and to find that
there is nothing frightening in the idea that the President, like any other
executive official, may fictionally be named as the defendant in a suit that
is really against the United States. Nonstatutory review, that venerable
mode of proceeding, should be permitted to fill the gap recently discov-
ered by the Supreme Court in our official, statutory mechanism for judi-
cial review, the APA.

The most important lesson, however, to be drawn from the history of
nonstatutory review is the larger one about the role of the judiciary in
providing injured plaintiffs with relief from unlawful government action.
Our examination of the history of nonstatutory review shows that the
courts in this country have a strong tradition of refusing to sit back and
do nothing when faced with illegal executive action. The courts have his-
torically resisted the idea of wrong without remedy-whether the wrong
was constitutional, statutory, or (before Larson) common-law in nature.
Furthermore, faced with governmental wrongs, courts have refused to
wait for Congress to create a remedy. In cases where there was no clear
statutory means of using judicial review to right wrongs, the courts in-
vented nonstatutory review.

The courts therefore have an important role to play in determining
whether we can truly say, ubijus, ibi remedium. The courts should not fear
to exercise their creativity in avoiding the injustices worked by the doc-
trine of sovereign immunity. Currently, however, we seem to be in an
unfortunate, retrograde period in which courts often seek to disclaim
their role in righting governmental wrongs. The Court in Larson elimi-
nated a useful branch of nonstatutory review and left plaintiffs vulnerable
to invasions of their rights.376 The opinions of some judges, like Justice
Scalia, frequently suggest that courts should be perfectly content to see a
wrong go unremedied.377

376. See supra Part II.C.
377. The following passage from Webster v. Doe, in which Justice Scalia, as in Franklin,

505 U.S. at 823 (Scalia, J., concurring in part and concurring in the judgment), disagreed
with the Court's decision to permit consideration of the plaintiff's constitutional claims, is
particularly striking:

I turn, then, to the substance of the Court's warning that judicial review of all
"colorable constitutional claims" arising out of the respondent's dismissal may
well be constitutionally required. What could possibly be the basis for this fear?
Surely not some general principle that all constitutional violations must be
remediable in the courts.... The doctrine of sovereign immunity-not repealed
by the Constitution, but to the contrary at least partly reaffirmed as to the States
by the Eleventh Amendment-is a monument to the principle that some
constitutional claims can go unheard. No one would suggest that, if Congress
had not passed the Tucker Act, 28 U.S.C. § 1491 (a) (1), the courts would be able
to order disbursements from the Treasury to pay for property taken under lawful
authority (and subsequently destroyed) without just compensation.... [I]t is
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Why do modern judges seem to think they have little or no role to
play in the formation of remedies against the government? Perhaps the
availability of the APA's statutory mechanism for correcting most failures
by government officers to follow their legal obligations has caused for-
merly well-exercised judicial muscles to atrophy. Some judges may have
fallen into the habit of assuming that remedies against government offi-
cials must originate from Congress simply because today they so fre-
quently do. It would be one thing if Congress expressly declared statu-
tory remedies against government to be exclusive. But where Congress

"has not done so, the better assumption is that it intends courts to con-
tinue to play their traditional role of providing, and if necessary creating,
remedies for those injured by unlawful governmental action.378

The solution proffered here, that of using nonstatutory review to fill
such gaps as are discovered in statutory review mechanisms, can help
courts to fulfill that role. Even better, however, would be a frank recogni-
tion that, in light of the problems inherent in the fictional nature of non-
statutory review, plaintiffs seeking equitable relief should simply be per-
mitted to sue the United States itself in all cases in which there is no
barrier to judicial relief other than sovereign immunity-even for those
cases that might not come within the waiver of sovereign immunity pro-
vided by the APA.3 79 The nonstatutory review fiction served a useful pur-
pose so long as the judiciary could not contemplate the possibility of re-
lief against the government itself. Now that we have had twenty years of
experience of such relief under the APA, however, it should be possible
for courts to recognize that no importance attaches to the defendant's

simply untenable that there must be a judicial remedy for every constitutional
violation.

486 U.S. 592, 612-13 (1988) (Scalia, J., dissenting).
378. The Supreme Court has, over time, similarly scaled back the judicial role in the

formulation of remedies against private parties for actions in violation of federal statutes.
Compare Texas & Pac. Ry. Co. v. Rigsby, 241 U.S. 33, 39-40 (1916) (court will recognize
private right of action whenever statutory violation injures one for whose special benefit
statute was passed), with Cort v. Ash, 422 U.S. 66, 78 (1975) (four-factor test determines
whether court will recognize private right of action), Touche Ross & Co. v. Redington, 442
U.S. 560, 575 (1979) (test is whether Congress intended to create private right of action),
and Thompson v. Thompson, 484 U.S. 174, 191-92 (1988) (Scalia, J., concurring) (court
should never recognize implied private right of action). This trend has been criticized,
see, e.g., Middlesex County Sewerage Auth. v. National Sea Clammers Ass'n, 453 U.S. 1,
22-26 (1981) (Stevens, J., dissenting in part), but even if it is wise, it should not cast doubt
on the traditional role of courts in formulating remedies against government actors.
Although both issues implicate the need to provide relief to injured plaintiffs, the practice
of nonstatutory review in government cases also springs from the need, not implicated in
the implied rights of action cases, for the judiciary to serve as a check on the political
branches of government and to confine the government within its lawful boundaries.
Moreover, as discussed above, see supra Part IV, the intent of Congress, insofar as it can be
discerned, has been that courts should preserve their traditional role with regard to actions
requiring government officials to behave lawfully.

379. Again, this is not intended to suggest that barriers such as ripeness, mootness,
statutory preclusion of review, or just plain unreviewability should be eliminated.
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identity in a suit seeking equitable relief from unlawful governmental ac-
tion. Since such suits have always, in reality, been against the govern-
ment, we might as well recognize that fact and permit such suits to be
against the government in form as well as substance. With the perspec-
tive provided by the passage of time, we should be able to preserve the
useful essence of nonstatutory review even while discarding its trouble-
some shell.38 0

This solution would have the advantage of eliminating the difficulties
caused by the nonstatutory review fiction. As we have seen, this fiction
permits the avoidance of sovereign immunity, thus allowing the fulfill-
ment of the remedial imperative, but it does so at the cost of introducing
a mode of proceeding that, if handled by judges who fail to maintain the
necessary consciousness of its falsity, can easily lead to error. From proce-
dural snags such as successorship to apparent grand, constitutional, inter-
branch conflicts caused by the identity of the named fictional defendant,
nonstatutory review can cause trouble if not handled with skill and crea-
tivity. Permitting suit to lie against the United States would make clear
that the identity of the particular, fictional defendant is irrelevant.

Some recent cases demonstrate that this solution is not an unreach-
able dream and that the courts may be ready for it. In suits challenging
the constitutionality of new statutes, the government frequently does not
even raise the defense of sovereign immunity, even though the suits are
not APA suits. There are even some such cases in which the challenged
statute is drafted in such a way that there is no particular federal officer
who may appropriately serve as the named, fictional defendant in the suit
challenging the statute's constitutionality. In these cases the named de-
fendant may actually be the United States.

The Brady Act provides an example. That Act required certain state
law enforcement officers to make a reasonable effort to check the back-
ground of any person desiring to buy a handgun.3 8 ' Some state officers
challenged the constitutionality of the Act on Tenth Amendment
grounds, and the Supreme Court invalidated a crucial part of it.3

82 These
suits were not APA suits, for the reasons previously stated. But neither
did they fit the nonstatutory review model: the plaintiffs chose to sue, not
the Attorney General, but the United States itself. This may be because
the Attorney General has little apparent role in enforcing the statute
against state law enforcement officers.

It should have been impossible for these plaintiffs to sue the United
States without pointing to a valid waiver of the government's sovereign

380. Cf. Davis, Suing the Government, supra note 12, at 457-58 (suggesting statute,
similar to 1976 amendments to APA, which would waive sovereign immunity in all cases
seeking injunctive or declaratory relief against the United States that "are appropriate for
judicial determination").

381. See 18 U.S.C. § 922(s) (2) (1994).
382. See Printz v. United States, 117 S. Ct. 2365 (1997).

1997] 1707



COLUMBIA LAW REVIEW

immunity,383 but somehow, the suits went forward. Neither the govern-
ment nor the courts even bothered to question the basis on which the
suits proceeded. The only possible explanation for the absence of a sov-
ereign immunity argument is that we are now so comfortable with the
reality of the availability of judicial review of federal action that we can
discard the fiction that made the reality possible.

Fuller wrote that a fiction comes to an end either through the pro-
cess of rejection or redefinition.38 4 Redefinition occurs when a fiction,
through persistent usage, causes a change in the meaning of the words
involved in its formulation, so that they become terms of art with a techni-
cal, legal meaning that truthfully reflects what was previously their fic-
tional usage.38 5 Rejection occurs when the fiction is discarded; when the
underlying law is altered so that the fictional form is no longer necessary.
Redefinition seems unlikely here,386 but perhaps we are moving towards
the point of rejection with regard to nonstatutory review. Perhaps we
may ultimately recognize that the barrier of sovereign immunity should
simply not prevent a lawsuit against a government-state or federal-

383. According to the received doctrine of sovereign immunity, it should make no
difference that the plaintiffs were seeking only equitable relief. With regard to suits against
states, the Supreme Court recently reiterated, with all apparent solemnity, that the
Eleventh Amendment bars a federal court from issuing injunctive relief against a state,
even though it noted in the same opinion that such relief could be had in a suit against a
state officer. See Seminole Tribe v. Florida, 116 S. Ct. 1114, 1124, 1131 n.14 (1996). The
Court said: "'[I] t would be a novel proposition indeed that the Eleventh Amendment does
not bar a suit to enjoin the State itself simply because no moneyjudgment is sought.'" Id.
at 1124 (quoting Cory v. White, 457 U.S. 85, 90 (1982)).

384. See Fuller, supra note 164, at 377.
385. Fuller observes, for example, that references to a corporation as a "person"

began as a fiction used to fit corporations into existing legal doctrines, but, over time, the
word "person" came to be understood as a term of art that includes corporations, so that it
is now necessary, when one is desirous of referring only to the previous meaning of the
word, to say "natural person." Id. at 379.

386. Fuller observes that whether a fiction should ultimately die by rejection or
redefinition depends on whether the language of the fiction results in a useful concept
that fills a linguistic need. See id. For example, to extend the legal meaning of "person" to
cover both natural persons and corporations is more convenient than limiting the
meaning of "person" to natural persons and having to invent some other term to cover the
class of "right-and-duty-bearing-units" of which persons and corporations are both
members. See id. at 373. But redefinition is inappropriate where it would "encumber[ ]
the language of the law with a grotesque assemblage of technical concepts lacking the
slightest utility," id. at 379, and so, for example, the old fiction of permitting a plaintiff in
trover to pretend that the defendant had found the plaintiffs lost goods by making a
nontraversable allegation to that effect was brought to an end by changing the
requirements for trover, not by redefining "finding" as a technical term that included
other meanings such as "taking" or "refusing to return," see id. at 378.

As this Article has shown, the notion that a nonstatutory review suit against a
government officer is really a suit against that individual clashes with so many legal rules
governing suits between individuals that any attempt to change the meanings of words so
as to make the statement, "this is a suit against the officer only, not against the
government," technically true would not only offer no useful new linguistic concepts, but
would leave the language in a state that would invite frequent judicial error.
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seeking an order that it behave lawfully. We may be evolving from the
unsophisticated stage of believing in the fiction, through the sophisti-
cated stage of using the fiction knowing full well that it is false, until fi-
nally we are ready to face-the truth.


